Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



- «!. 



) 1 



COMPENDIUM 



jam 



DIGEST OF THE LAWS 



•r 



MASSACHUSETTS, 



BY WILLIAM CHARLES WHITE, 

Coottiellor at Law. 



<t 



vtamA. s p yiTc s bsti vm jus kst vaoqw, aut mooGmrvM.' 



11 



VOL. II....PART I. 



BOSTON : 

PRINTED BT THOMA.S B. WAIT & Co. 
Court-atreet. 



1810. 




OIStRtCf OF MASSACaUSETTS, T« WIT: 

BE it lenembeMd, Tliat on the twenty-tixtb day of Jantuuy in fhe tliirty-fbiirfh yetr of the 
Indopendenoe or the Unite! States of Amerio^ MTILUAM CHARLES WHITE, of the «id 
district, hu deposited in this oflke the title of a book, the right wltereof he dains as author, in 
die words fiiUowing'« to wit: 

» A COMPENPIUM and DIGEST of the LAWS OF MASSACHUSETTS^ By WILLIAM 
CHARLES WHITE* Counsellor at law. * Misera servitus est, ubi Jus est Tagnm, ant inoogni- 
tam." YoL II....Part L 

In confbrauty to the aet of the Congress of the Uidted States, intitled, ** An Act for the En- 
eooragement of Learning, by seenring the Copies of Maps, Charts, and Books, to the Authors 
and Proprietors of sueh copiev* during the times therein mentioned ;** and also to an act intitled, 
** An aet supplementary to an act, intitled, an act for the encouragement of learning, by secure 
ing the copies of Maps, Charts, and Books, to the authors and proprietors of sueh copies during 
the times therein mentioned; and extending the benefits thereof to the Arts of Designing, En- 
graving, and Et^lng Historical, and other Prints." 

WILLIAM S. S^W, 
Clerk of the District of Maswchnsetts. 
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LAWS OF MASSACHUSETTS. 



ITTLE XLtV. 

DEBT. 

X HK legal acceptation of deht^ is a sUm of ihoney du6 
by certain and express agreement : as by a bond for a * "^ "* 
determinate sum ; a bill or note ; a special bargain ; or a 
rent reserved on a lease, where the quantity is fixed 
and specific, and does not depend upon any subsequent 
valuation to settle it. The non-payment of these is an 
injury, for which the proper riemedy is by action ofdebt^ 
to compel the performance of the contract, and recovet* 
the specific sum due. 

1. Of debt on simple contract. 

2. On what bonds this action may be brought. 

3. Of bonds, obtained by duress. 

4. Of bonds, whose consideration is malum firoMbitum, 

5. Of bonds, whose consideradon is malum in ae. 

6. Of bonds, in restraint of marriage ; in restraint of 
trade ; in restraint of office ; in restraint of evidence. 

7. Of bonds Void by matter subsequent to their crea« 
lion* 

8. Of debt for rent. 

9. Of debt on judgment. 

10. Of debt in reference to assignees. 

1 1. Of debt in reference to the consideration. 

YDE. II. 1 
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12. Of the pleadings on the part of the plaintilPi eon- 
sidered with reference to the contract. 

13. Of the pleadings on the part of the pluntiff^ with 
reference to the fieraon. 

14. Pleas by the defendant, in debt on bond. 

1 5. Pleas by the defendant, in debt for rent. 

1 6. Pleas by the defendant, in debt on matters of record . 

17. Of the evidence on the part of the plaintiff. 

18. Of tl)e evidence on the part of the defendant. 

19. Of the rerdicti damages, and Judgment, 

I. Of debt on simple contract. 

Debt lies upon a simple contract^ either express or 
^Mi"**^***^" i"»plicd, to pay a sum certain. Debt lies by the payee^ 

against the maker of a promissory note, expressing a 

consideration on the face of it ; as where it is expressed 

to be for value received : but debt will not lie upon a bill 

Bitbop V. rmmg, of exchangc against the acceptor | for, though the a«- 

S Bos. 6- Pul 78. . - , . , 

*'^ '^^ ceptance binds, by the custom of Bierchants, yet it does 

not create a duty, any more than a promise made by « 
stranger, to pay. Sec. if the creditor will forbear his debt. 
The drawer of the bill is the debtor, and continues to be 
the debtor, notwithstanding the acceptance i for that is a 
collateral engagement only. 
' Formerly it was considered as necessary that the 

Hnhne v. Sanndefs, amouut of the sums, claimed to be due in the several 

2 Lev. 4. counts of the declaration, should correspond exactly with 

the sum demanded in the recital of the writ, and neither 
exceed nor &ir short of it. But this is not now coasi- 

iftlaf 3« ^***' dered as requisite ; and in a late case, where debt was 

brought on simple contract, it was holden, on special 
demurrer to the declaration, that the declaration was 
g^od, although the sums claimed to be due in the several 
counts, did not amount to the sum demanded in the 
recital of the writ ; and although the breach was assign- 
ed for non-payment of the sum demanded ; the court 
observing, that in debt on simple contract the pl^ntifT 
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Doight prove and recover a lets tain than he demanded 
in the iriit. 

II. On -what bonds this action may be brought. 

Bonds good in law are such as are entered into volun- 
tarily by parties able to contract^ and for a consideration ^ ^^ ^' ^^^ 
which is according to lavir. 

Therefore bonds made by ir^fiaUB under twenty-one ^^.^^^^ ^ 
yearsi are void. 

And such is likewise the case o£/eme$ eovtrt. ^ _. 

I Eip. Dif . 184. 

So everv deed which any man nm contfiOM makesi is 

J, ' Ibid. . 

void. 

In all these cases of in&nta* femes covert^ or persons 

insane from the weaknessi want or imbecility of judg» 

snent) or want of power^ thek contracts are deemed void 

in law. 

III. Of bondS) obtained by duress. 

It is essential to a bond that it be entered into veltm- 
Uuibfi for if oi^nfd by dvrc99 the bond is voidable by the 5 coi£!ii9.*'**' 
obligor : but as the bond on the face of it appears to be 
good, obligor must avoid the bond hj pleading to it duress ; 
for the court must decide by the verdict of a jury^ whether 
it was obtained by duress or not. 

And these cases have been deemed duress sufiicient to 
avoid a bond. 

If given by defendant^ when under an arrest made fnVA- 
mit any cause qfaciion^ or u the arrest was for a just debt) Me. 9. g.s. 
but made vntiKmt good authority / or if the arrest was made 
by a wtrrant from a justice of the peacOf on a charge of 
Jehmy^ when no felony %vas in fact committed i or if a felony 
was committed, yet if the arrest mis unknutfuUy madCf it is 
duress: and bonds entered into by persons in custody 
imder those circumstances, are avoidable in law. 

Duress shall only avoid the bond as to the obligor him- 

^ ' ^ 1 Eip. nif . 111. 

self. 
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And thereforey it was held no discharge to the wreiy^ 
Cm. jae.i87f'"'^'who had joined in the hond, and against whom there had 

been no duress practised, 

IV. Of bondS) whose consideration is nudum prohUntvm. 

By statute it is enacted^ that all bonds made for the 
payment of any principal or money lent) whereby there 
shall be reserved or taken above the rate oimxpound9 in 
the hundred, shall be utterly void. 

So also it is provided by statute^ that all bonds exe- 
cuted by any person^ where the whole, or any part of the 
consideration, shall be for any money or other valuable 
thing whatsoever} won by gaming or playing at cards, 
dice, or any other game or games whatsoever^ or by bet- 
ting on the side or hands of any person gaming, or for 
the reimbursing, or repaying any money knowingly lent, 
or advanced, for any gaming or betting, or lent and ad- 
vanced at the time and place of such play, to any person 
or persons, so gaming or betting, or that shall, during 
such play, so play or bett, shall be void and of no effect. 
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V. Of bonds, whose consideration is malum in ae. 

The next class of bonds void in law are those whose 
consideration is malum in se. 

As if a man be bound in an obligation, the considera- 
tion of which is, that he shall kill J. S. the bond is void. 

So where defendant's intestate gave to plaintiff a bond, 
3 Burr. 1568. thc cooditioo of which was, that pkdnUff should live itdth 

him in a fitate qfjbmicaiionj and that he should leave her 
an annuity of 60/. a year ; the bond was held to be illegal 
and void. 

But if a man debauches a woman befttre chaste^ or having 

Tnmer v. Vaugban, 

s wijs. 339. seduced a woman before virtuous, gives her a bond as a 

recompense, or a provision for her future support, it is 
firptmium fmdorisj and good in law. 
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VI. Of bonds, in restraint of marriage ; in restraint of 
trade ; in restraint of office ; in restraint of eyidence. 

1. Bonds in restraint of marriage are void. 

As where defendant eave to the plaintiff a promise ofham^r^vten, 
marriage, under seal, m these words : " Hereby I pro- 
mise Mrs. Catharine Lowe, that I will not marry with any 
person beside herself; if I do I agree to give her lOOOA 
N. Peers.** Defendant, having married another, was sued 
on this covenant, and plaintiff had a verdict. But judg- 
ment was arrested ; for it was not a covenant absolutely 
to marry, but to restrain the defendant from marrying 
any other person, though the plaintiff was not bound to 
marry him ; and so, being in restraint of marriage, waa 
adjudged to be void. 

2. General bonds given not to follow a trade are void.t sip. ik^M4. 
But this is to be understood with some restrictions. 

Bonds conditioning that obligors shall not follow a Mitcheu v. Reynoidi, 
trade, where nothing more appears, are void ; and eveii if ' '°^ 
a consideration appears, they are void ; for it is for the 
public good that every one shall follow the business he is 
fit for; and the courts never support such impolitic re- 
strictions. But particular restraints (as not to follow a „ . , ,,_, 
trade in such a street) may be good in law, in that case ^"^ ^"^^ '^* 
only where a consideration afifieara. But without such con- 

sideratioti they are void. 

As where, in consideration that obligee took the obli- ci,g„,^ ^ j,^.„i^^ 

gor of the bond, and instructed her in obligee's business, '^***-^^®* , 

without any fee ^ obligor covenanted, in a penalty, not tojol- 

lota that trade within half a mile ofohHgee*8 then dwellings or 

vjhere she should after be. This bond was held to be gooc|, 

for it is only a particular restraint, and a consideration 

appears, viz. instruction in obligee's business without 

a fee. 

So if the condition of the bond is, that defendant shall Thompson T.Htevey, 
buy but a certain quantity of the articles he deals in, or ****^' ** 
•nly of certain fiersons, the condition shall be deemed as a 
restraint of trade, and void in law. 
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Colgate T. Bachder, 
do. £liz.87a. 



2 E«p. Dig. lot. 



JKotton v. Simroeii 
19^ 



Taricer r. Kett. 
SaUuM. 



Maton T. Watkiiis« 
t Vaat IQO. 



And 80t though the bond is not abablutelf prohibitory 
of obligor's following a tradet hijit that if he does so 
within the place restrained) he shall pay a mm qf moneys 
it is void. For its effect is in restraint of trade. 

As where the condition of the bond wasy that if defen- 
dant's son should follow the business of an haberdasher 
within the county of Kentj or city of Rochester^ or Can^ 
terburyj that he should pay to the plaintiff 201, It was 
adjudged to be void. 

3. Bonds in restraint of ofiice are void. 

Wherever by law particular powers or rights are an* 
nexed to any office, bonds, limiting the exercise of those 
powers, are void. 

As where plaintiff, who was sheriff of HampBhirej on 
his appointing a person his under-sheriff, took a bond 
from him and defendant as his surety, one condition of 
which was, '< that the under-sheriff should not execute 
any extent, liberate, elegit, or other process of execution, 
for the sum above 30/. without first acquidnting plaintiff 
(the sheriff) with the same, and getting his special war- 
rant for the execution." In debt on this bond, defendant 
demurred, when it was resolved, that the office of under- 
sheriff is of long use, and as deputy to the sheriff, he is 
invested with all the rights of office of the sheriff him- 
self, such as executing process, executions, &c. that the 
sheriff therefore cannot make an under-sheriff without 
giving him those powers, nor abridge him of any part of 
them. That this condition, therefore, being to deprive 
the under-sheriff of one of his rights, annexed by law to 
his office, was illegal and void. 

For it is essential to the appointment of a deputy that 
he be invested with all the power and authority of his 
principal, and any covenant or condition to restrain it, is 
void in law. 

4. Bonds in restraint of evidence are void. 

As where defendant and others, being indicted for per- 
jury by one Rudgey the plaintiff gave his nQte to Jiitdge 
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for a sum of money to induce him not to prosecute, tnd 
defendant, to mdemnify the.plaii^uff against his note, ands wut. ur. 
repay him the money, gave the bond in question. Rudge 
did not prosecute, and plaintiff paid him the amount of 
the note, and then sued defendant on the bond, yiho hay- 
ing pleaded the consideration, it was resolved, that the 
note being given for an illegal purpose (the compound- 
ing the prosecution) and the bond given to secure and 
repay that, that the bond was illegal and void. 

VII. Of bonds void by matter subsequent to their 
creation. 

If the condition of a bond is possible at the time of 

Co. litt. 900. a. bi 

making, (as if the condition be that J. S. shall marry A* 
B. within a month) but before the time come it becomes 
impossible, jPirst by act qf God (as if A. B. dies within 
the time) or seccxidly, by the act of the obligee himself, 
(as if he marry her himself) or thirdly, by the act qf lat» 
(as by A. B. marrying another, so that to marry J. S. is 
contrary to law) ; in all these cases the obligation is savedt 
and the bond void. 

But if the condition of the bond is impossible at the 
time of making, as that obligor shall go to Rome in a day, 
the bond is not void, but is single, or for the payment of 
money without any condition. 

If the condition of a bond consists of two parts in the 

Laughter's' 

disjunctive, and both are possible at the. time of the bond s co. sl b. 
(as where it was that defendant should either purchase 
to the use of J. S. his heirs, &c. lands of a certain value, 
or leave to the said J. S. by legacy or otherwise, money 
to such an amount, that then, Sec.) and one becomes im- 
possible by the act of God, the obligor is not bound to 
perform the other part, for the condition is for the bene- 
fit of the obligor, and he has his option to perform either 
part to save his condition, and when deprived of one by 
the act of God, he shall not be called on to perform the 
other. 
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VIII. Of debt for rent 

AndMw dgnei*! ttfe. "^^ common law no action of debt lay for the arrears of 
«;«.L£'i08,a. A freehold rent, during the condnuance of the lease. 

Therefore if there was lessee for life, and lessor died, the 
rent being in arrear, such rent was not recoverable dur« 
ing the continuance of the life estate ; for the arrears 
belonged to the executor, but could not be recovered, as 
no action of ilebt lay for them ; and the heir had no title 
to the rent which became due in the life time of the 
ancestor. 

But after the determination of the estate for life, the 
arrears then due were recoverable at common law, by- 
action of debt; for the sum due was not as a freehold 
rent, but as a personal charge. 

But a change was elTected by statute 32 H. 8. c. 3iYf 
iE»p.2>is.2oi. ^ijich enacts, "that the executors or administrators of 

tenant for life (that is fier autre vie, living ceatui que vie. 
Co. Liu. .169) in tail or in fee, may have an action of 
debt to recover all arrearages of rent due in the life time 
of the lessor, and during the continuance of the estate 
for life, from the tenant for life, who continues in pos- 
session, and ought to have paid the rent to the lessor when 
living. 

And by the 3d section of the same statute, '^ the hus* 
band may have debt for arrearages due in the life time 
of his wife in her right." 

This statute only provided for the recovery of the rent, 
ibM- in arrear, at the death of the lessor, but gave no action of 

debt to him during his life, so that during that time, his 
only remedy was an assize. But that was provided for 
by statute 8 Ann. c. 14. s. 4. which enacts, ''that any 
person entitled to rent arrear, on a lease for life or lives, 
may have an action of debt during the existence of the 
' life, as on a lease for years during the term." 

Such was the case of rents reserved on freehold leases ; 
but rents reserved on leases for years were at all times 
recoverable by action of debt. 
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So where then is tenant at will, with a rent reserved) 
the lessor might always hikve an acuon of debt for arrears 
•f rent. 

IX. Ofdebt on judgment. 
, By the rules of the common law, the judg:ment of a ^ ^^^ 

courtof justice is a ground of action for the party recover- ^"^^^p^*"- 
log ; and the judgment is ttselt evidence of a debt. 

There is however a distinction between a foreign judg- 
znent and a domestic judgment- 

A domestic judgment, or one that has been rendered iu<- 
in the same court whose aid is required to enforce it, or 
within the same general jurisdiction, is, while existing 
unsatisfied, considered as an incontrovertible proof of the 
^ebt, liable to no exception or inquiry. 
. But a foreign judgment is of the nature of a simple con- 
tract debt ; in such case, therefore, the judgment is suf- wtSkct'. vum, 
ficient only to establish a demand, and put the defendant 
to impeach the justice of it, or shew the same to have 
been unduly or irregularly obtained. 
. This distibation, established by the decisions and prac- 
tice of the superior courts of justice in England, has been fjJiJ^S*^'' 
adopted with us ; and is warranted by sound reason, and*^ ***^ '" 
the general principles of the common law. 

The extent of its application here, whether it extends 
to a judgment recovered in a court of any other state, of"^ 
the United States, when demanded as a debt within this 
state, is a question of some importance, and seems to 
have been settled in the case of Bartlet -v. Knight. 

By the constitution of the United States, it is provided, 
that full &ith and credit shall be given in each state to the Aa «. ^ i. 
public acts', records and judicial proceedings of every 
other state ; and that congress may, by general laws, pre- 
scribe the manner in which such acts, records and pro- 
ceedings shall be proved, and the effect thereof. 

By a law of the United States, pursuant to this article 
of their constitution, the forms to be observed for the %■■•• ii* 
ve&* II. a 
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authentication of the records and judg^entu of the courts 
of justice within the several states have been directed s 
And it is thereby provided^ that such records and judi* 
cial proceedings^ so authenticated^ shall have the same 
credit in every court in the United States, as they have 
by law or ttsage in the courts of the state from whence 
such records shall be taken. And an act of the legisla* 
1795, c. 61, s. 2. ture of this state recognizes an action of debt as a pro'* 

cess which may be brought within this state upon a judg- 
ment rendered by a court of record in any other of the 
United States. 
The effect of a judgment, that is, the right of the party 

iir^oetV*Kiiight,*^^**"*^'*K under it, and the liability of the party chai^d 
1 MaM. itep. 406. ^^ j^^ ^^^ ^^^ enlarged or affected by the constitution or 

law of the United States, or by the statute of this state. 

The article cited from the constitution of the United 

Ibid. States, and the act of congress pursuant to it, appear to 

be coofined to the sole purpose of directing the modes of 
proof, and the effect thereof, to be employed in autben** 
ticating records, when certified from one state to another, 
within the United States. And the statute of this state, 
in recogniaing an action of debt as a proper process upon 
all judgments, whether recovered within this state or any 
other of the United Statesf has not intended an alteration 
of the common law, or to give the same authority and 
effect to foreign judgments, which all judgments are al** 
lowed to have within the jurisdiction which renders 
them, or suffers them to remain in force. 

A judgment, therefore, certified from a court of record 
ibic£. in any other states when demanded as a debt within this 

state, is not an incontrovertible proof of such debt, but the 
grounds of such judgment, when impeached, may be 
examined. 

In an action of debt upon a jodgment rendered in any 
9tau 1795, c. 6], S.3. court of rccord within this state, or any other of the 

United States, or by a justice of the peace within this 
state, lawful interest shall be alloweii, as well upon the 
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costs as upon the d^bt or dam«ig9s»or the balance thereof 
due and recoverable. 

X. Of debt in reference to assignees. 

If there is lessee for years, and he assigns all his in- 

Walker't ease. 

terest to anotheri yet may lessor still have an action ofsco. 22. 
debt against him for rent in arrear qfter assignment ; firsts 
because the lessee shall not preventf by his own act, such 
remedy as the lessor hath against him on his own con- 
tract ; secondly, that lessee might grant the term to a 
poor man, who would not be able to manure the landf and 
so, for need or malice, the land would lie untilled, and 
tlie lessor be without remedy, either by distress or action 
of debt. 

But lessor may accept the assignee for his tenant, and 

S C 84 Ik 

SO discharge the original lessee. And if he once accefits jianhr.Bmu, 
rent from the assignee^ be can never again resort back to 
the first lessee. 

But the assignee is bound to the rent no longer than whUe 
in fiossessioTij and he may at any time assign over his term^ 2sS?ias?'***' 
and so discharge himself; and if even to an insolvent 

, . , ■ Pitcher ▼. Toovef, 

person, it will discharge him ; for the action, as between ^"^ >^* 
lessor and assignee, is founded on the privity of estate) 
which is gone by the assignment. 

But if a lessee for years dies, his executor or adminis* 
trator may assign the term^ and shall not be chargeable for ^A^ cwuE*[ 713/^"*' 
rent after the assignment ; for as they could sell the term to 
pay debts, so they can assign it, and be discharged from 
all subsequent demands of rent, more especially if lessor 
had knowledge of the grant, and accepted the rent from 
the assignee. And it was further held in this case, that if 
lessee for years assigns over his term, and dies, the ©x- JJJJJ^ J^jJ^JJ^*; 
ecutor shall not be charged for rent due after his death ; * 
for, by death, both privity of estate and contract was at 
an end. 

If lessor grants away his reversion^ he cannot have an 
action of debt for the rent, for he has granted the rever- s ca S3.t« 
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Cro. £liz. 538. 



6. C. 3. Co. S3 b. 



I Eip. Dig. to. 



Broom ▼. Hore, 
Cro. £liz,633. 



PouUncf ▼. Holmesi 
1 Stm. 405. 
Raym.09,737. 
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aton to another^ to which the rent is incident : so that 
grantee of the reveraion alone can haYe the action. But 
if lessor had so granted his reversions and lessee had aagipi* 
ed his termy grantee should have no debt against the lessee 
after assignment, for there was no privity between themt 
but by reason of the privity of estate, and that being gone 
by the assignment, the action will not lie. 

But where lessee assigns 6ut a fiartj he is chargeable 
for the whole to the grantee of the reversion^ on account^ 
of the subsisting privity. 

For where Sir Christopher Broom let lands to Hore^ ren- 
dering rent ; Hore let to one Wriglesvforth one fourth part 
of an acre : afterward Sir C Broom granted the reversion 
of the whole to one George Broom (the now plaintiff) who 
brought debt against Hore for the entire rent It was 
contended for defendant, that the privity being gone, as to 
part, was gone for the whole. But the court held the 
reverse, that the entire estate remaining in one part of 
the land, the privity remsuned entire, and would support 
the action. 

If lessee for years assigns all his term to another, re- 
serving the rent to himself, he shall have an action of 
debt for the arrears during the term: for though not 
properly a rent for want of a reversion, yet it partakes of 
its pature, being a return for the profits which are annual. 



XI. or debt in reference to the consideration. « 

We have already observed that a consideration of some 
See voL I. p^i.p. ^^^.^ ^j. Other is so absolutely necessary to the forming of 

a contract, that a nudum pactum^ or agreement to do or 
pay any thing on one side, without any compensation on 
the other, is totally void in law ; for ex nudo flacto non 
oritur actio. 

But this rule of law requires some explanation. 

There are two ways of making contracts or agree-i 
ments ; the one by parol, and the other by writing. Now, 
§inpe words are frequently spoken by men unadvisedly^ 
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and without due deliberation, the law will not bind a man 
to any executory contract, entered into by words only, if 
it be not founded on a good or valuable consideration. 
Therefore, where" a carpenter, by parol without writ- 

* ^ nnd. 331. 

lag, undertook to build a house, and for the not doing it, 
the party brought an action of covenant against the car-' 
penter, and it did not appear that he was to have any 
thing for building the house ; it was adjudged, that he 
should take nothing by his writ. 

But it is otherwise if contracts or agreements be by deed, 
under seal and delivered, because there is thelKroore time 
for deliberation ; for when a man passes a thing by deed 
so cpnstituted, there is first the determination of the will 
to do it, which is one part of deliberation ; then the party 
causes it to be written, which is another part of delibera- 
tion ; and, lastly, he delivers the writing as his deed, 
which is the consummation of his resolution. And by 
the ceremcjhy of the delivery of the deed from him that 
makes it, to him to whom it is made, the former, in con- 
sideration of law, gives his assent freely and deliberately 
to part with the thing contained in the deed, and that it 
should pass from him to the other. 

Therefore, on account of this deliberation in the mak- 

lUd. 

ing of deeds, they are in law conclusive upon the party 
executing them, and bind him, without examining upon 
ivhat cause or consideration they were founded. Conse- 
quently, if I by deed, bond, or covenant, bind myself to 
give you 20/. to make your hall de novoy here you shall 
have an action upon this deed, bond, or covenant, and the 
cause or consideration for it is not material ; for there is a 
sufficient consideration apparent, namely, the deliberate 
will of the party that made the deed. 

And the law would have been the same in the case of ^^ ... 
the carpenter before-mentioned, if the contract had been 
by specialty. And therefore it is, that where a contract ^^^ 
or an agreement is by deed, the cause op consideration JmmI! a^^'iio, 
is not inquitable into on an action upon it ; but the party H^^edb" th« 

court. 
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ought only to anawer to the deedi foid if he confess it to 
be his deed} he shall be bound : for every deed Import* 
ing in itself a considemtiopt namelyi the will of him 
Ivho made it> a contract or agreementi where either of 
them is by deedy is never considered as nudum pactunu 

Thus in an action of debt upon an obligations the con* 
sideration upon which the party gave the bond is not» at 
law, inquired into» because it is sufficient to say, that it 
was the obligor's will to make the deed. 

Sir WiUiam Blackatane observes, that the rule ^^ qwd ex 
nudo fiacto non oritur aetiOi* does not hold in some cases 
where a promise is authentically proved by written do« 
cuments ; and instances the cases of a voluntary bond, and 
of a note of hand. But the former of these instances 
turns upon the ground, that it is an instrument under 
seal and delivered^ which binds the parties, and alters their 
property, though there be no consideration ; because a 
man is estopped to deny his own deed, or affirm any 
thing contrary to the manifest solemnity of contracting 
by delivery : and the latter seems, so far as it applies, to 
be a case of a distinct species, and not an exception of 
this rule. For as long as a note of hand is confined to 
the parties who fabricate it, the want of consideration is 
a clear bar to recovering any thing upon it, upon the 
ground that it is nudum pactum. And when third per- 
sons become interested in it, the reason why it is not 
open to the same objection is, that, after it is negociated, 
its operation is governed by the same law as a bill of 
exchange, which is the law merchant ; and that is found- 
ed upon the law of nature and nations, in which the want 
of a consideration is no essential defect in a contract, as 
it is in the civil law. 

Xll. Of the pleadings on the part of the plaintiff, con- 
sidered with reference to the contract 

1 . Of declaring on bonds. 
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In debt on a uiffifiU eoniracty plaintiff should set out in 

1 Eip« Die* SST • 

his declaration the firondee cr conMeration^ which is the 
gronnd of his action \ but in declaring on a 9fi€ciaUyj it 
must be on a certain wriiing obligatory ^ or deed sealed with 
his seal, and conclude with a profert ; for the bond or 
obligation is of itself sufficient. 

For where plaintiff declared upon a certain agreement^ 
sealed, Sec. by defendant, and had judgment on nil debet^ ^mv^tewider, 
the judgment was arrested, for there was nothing in 
the declaration to support debt, for it could not be on 
promises, foi' no consideration was laid, nor was the 
agreement shewn to be by deed. 

And as the bond is the sole foundation of the action, 
the court must sec that it is properly executed, as on »^ JSS;JJio.s.c. 
their judgment is to be founded i and theref<M*e it is 
that firqfert tnust be made of it. 

In an action on a bond, plaintiff should assign b«t aiEip.Dig.m 
fif^/e breathi for so only can defendant know where to 
apply his defence. 

For where defendant being appointed agent to the,^^ . 

Itna. Cites 

pluntiffs, gave the bond in question, conditioning for Amcaua comp. r. 
the payment of all sums of money by him received, to the f " „ * y^afJJ- '"•^ 
use ^f the company % and the breach assigned was, 
" That defendant had recdved/ram J. S* and several other 
fiersoruy divers sunia of money f which he had not paid to 
the company ;" it was held) that the assigning the breach 
in the receipt, of divere sums frdm several persom^ was too 
general and uncertain, and therefore badly assigned. 
But where the transaction upon which the breach is 

1 £sp. nig. S3«. 

founded iff ^/iVe, though it consists of tnany parts, a 
general assignment of a breach will be sufficient. 

As where in debt on a bond, as security for a person ^^^^,3,^^ ^ ^^ 
appointed agent to a regiment, and the breach assigned ^ °""'' ^^^ 
was, << that defendant had received several sums of money 
from the paymaster-general, for the use of the regiment, 
which he had not paid over to the officers according to 
their respective proportions." This breach Was on de- 
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murrer held to be well assigned) for the vtnoney ^raft i«« 
ceired from one person (not from many as in the last 
case) and for one purpose^ to pay the regiment ; and his 
omitting to pay any part of it^ was a breach of the bondy 
and sufficient. 

And where a single breach is assigned) it should be 
fully and particularly stated ^ m vfhat manner the breach 
accrued,** 

As where in debt on a bond) conditioned for security 
hm^/si^. **™^ for the faithful service of a clerk) and breach assig^nedj 

*^ That a large sum of money, viz. 1 3/. came to the clerk's 
hands on account of the plaintiff) which he (the clerk) 
had spent and embezzled.'' This breach was held to be 
ill assigned) for not shewing Aow, andjrom whom the money 
90 embezzled had been received. 

The breach should always be so assigned) that by no 
presumption it shall be out of the condition of the bond ; 
for so judgment might be given without cause of action^ 

As where in debt on a bond which conditioned) << That 
1 stn. imV^ defendant should take hU beer and ale only from plaintiff) 

and pay for what he dreW) but that he might take his 
other liquors from whom he pleased." In debt on the 
bond the breach assigned waS) ^< That such a quantity of 
liquors was drawn and unpaid for." On demurrer, the 
breach was held to be ill assigned) for it does not appear, 
that the liquors unpaid for) were malt Hquorsj whieh only 
defendant was bound to take from the plaintiff. 

But the assignment of the breach i^eed not be in the 
ivord8 of the condition^ if it appear to be within the inten- 
tion or spirit of the agreement. * 

For where the condition of a bond was, « That defen* 
i>oa;. 3S3. * dant should) from time to timC) render a just and true 

account of all moneys received by him) as treasurer of 
the parish of B. Sec." And the breach assigned wasf 
that on the last account furnished by the defendant^ 
there appeared to be -due a large sum of money, which 
he had not paid over^ Defendant demurred for cause^ 
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that the lireach was not within the condition, which was 
only to account: but ficr curiam^ the intention of the partiesf 
and ^r construction of the condition is, that the money 
should be paid ; for to construe it a ccmdition to enforce 
the making out a paper of items and figures, is idle and 
nugatory. 

Where plaintiff brings debt on bond for performance 
of any thing, if defendant pleads matter of excuse, plain- 
tiff need not set out a particular breach, for the excuse 
admits of non-performance, and justifies it. 

As in debt on a bottomry bond, defendant craved oyer, 
and the condition was, " That if such a ship returned insaiiciss. ' 
ten weeks, and gave an account of the profits of her 
voyage, that then the obligation should be void.*' De- 
fendant (beaded that the sMfi toas lostj and did not return ; 
plaintiff replied, that the ship was not lost, and defendant 
demurred, for cause that there was no breach assigned ; 
but it was adjudged, that defendant had made it unneces- 
sary by pleading matter of excuse. 

The only exception to this is, the case of an award ; 

Pja_ Holt. 8 C 

for in debt on a bond to perform an award, if defendant 
pleads matter to excuse the non*performance, the plain- 
tiff mu^ set out the aivard and the breach ; for the award 
may be v<»d in the whole or in part, and therefore the 
award must be set forth, not only that the court may see 
that there was an award, but also, that the non-per- 
formance was of a good, and not of a void part of the 
award, for that need not be performed. 

Where a bond is in the dUjunctivej a breach of either 

1 E»p* Digf. 8S1. 

part, by act of the obligor, forfeits the bond, and is a suf- 
ficient asdgnment of the breach ; for the law will supply 
those words tuhich shall fcrat hafifien. 
As where defendant's wife, when sole, gave a bond to 

. Box ▼. nay and Vs. 

the plaintiff, which was m a penalty of 1200/. if she mar- ^ wu*. 19. 
ried 0% other person than the plaintiff, or refused to 
marry him within one month after the death of her 
father. Having married defendant in the life-time of her 

VOL. II. 3 
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father, the plaintiff brought debt on the bondy Assigning 
her marriage as a breach ; and it was held to be goody 
though insisted, that she might still perform one part of 
the condition, by marrying the plaintiff after her father's 
death, as he might survive her husband. 

2. Of declaring for rent. 

In declaring on a leaae at willy for rent arrear, the plain- 
tiff must not only set out the demise, but also aver and 
prove the entry and occupation of the lessee ; for the rent 
is only due in respect of the occupation, and therefore 
it must appear to the court, when lessee entered, and 
how long he occupied. 

But in debt for rent on a lease /or yeafSf though it iji 
usual in the declaration to say, ^' virtute cujusj lessee en- 
tered," yet it is not necessary to set out such entry and 
occupation ; for the action is grounded on the lease ; and 
though lessee neither enters nor occupies, yet must he 
pay the rent. 

But the want of setting out the occupation on a demise 
at will, must be shewed for cause of special demurrer, 
for it will be cured by a verdict. 

If rent is reserved quarterly, or half yearly, each gale 
is a distinct debt, for which the lessor may have his action, 
and may declare for the entire gale at the end of any 
quarter, or half year, without shewing how the former 
quarter, or half year, has been satisfied : but if he de« 
Clares only for part of the gale, due at the end of any half 
year, or quarter, it is bad, unless he shews how the re- 
maining part was satisfied : for otherwise, lessee may be 
exposed to many actions for the same demand. 

And whenever rent, or any other duty is required 
quarterly, or half yearly, the declaration should always 
state when it was ducy and endings or it will be bad. 

3. Of declaring on matters of record. 

When a matter of record is the ground or foundation 
of plaintiff's suit, there it ought to be cert^nly and truly 
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alleged ; but otherwise) where it is but inducement or 
eonveyance. 

Therefore, in debt on an eacafie^ the plaintaifF declared) 
that the prisoner was committed and escaped, and, be- ^**^ 'w. 
cause he did not ^diy^ firout fiatet fier recordum^ defendant 
demurred generally ; but the plaintiff had judgment; for 
the gist of the action was the escape^ and tlie commit- 
ment only inducement. 

As, therefore, in declaring on matter of record, where 
it is the gist of the action, it ought to be certainly and ^ ^P' ^*' ***' 
truly averred ; any variance shall be fatal. 

If plaintiff declare in debt on a judgment, he must 
lay his venue where the judgment was obtained; as if JIo"\*gJ^*"'^*^** 
plaintiff had judgment, on debt or trespass, at Norvnchi 
he must lay his action on that judgment at Norwich, and 
not in Middlesex ; for the original debt or trespassi is not 
now the ground of the action, but the record of that judg-* 
ment, which has created a new debt, and is local. 

And as before in debt upon leases, the declaration on 

'^ 1 Eip. IMfi:. 240, 

the judgments must be for the whole, or shew how the 
rest was' satisfied, or the declaration will be ill. 

XIII. Of the pleadings on the part of the plaintiff with 
reference to the person. 

1. Of declaring by and against executors and adminis*- 
trators. 

If the. declaration is against sm executor or administra- 
tor, it must be in the detinet only ; for he is not personally * ^^* ^*^' *^^' 
liable, but only in respect of the testator's estate. He 
therefore cannot be said to owe. 

Declarations by executors or administrators must be 
in the detinet only ; for a person can only be said to owe p^nra^** ^ 
to the person to whom the money, when received, would 
belong, that is, to the testator's or intestate's estate, not 
to his executor or administrator. 

But where the executor makes himself chargeable to the 
testator^s estate, there the declaration shall be in the deket ^' '* ^' 
and detinet. 
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As if he sella the goods of his testator^ and bringt debt 
dtai'i i^ iibir,6(». ^OT the money : so if he takes a bond for a debt due to 

his testator ; but if, where the 6»bX was due by bond to the 
testator, he takes a fresh bond, but with additional oblis^r, 
and payable at the same time, this should be in the 3eii* 
net only ; for in such case he is not chargeable on his 
own account, as in the two preceding cases. 

An executor should not join in the same declaration) a 
Hooker v.Qiuitav demand by his testator and in his own Tiffht« if he does 

SStn. 1271. ' . © » 

xwiii.i7i.s.c. the writ will abate ; for the judgment would be differ* 

ent ; that on the first would be de bonU tesWorU^ that on 
the latter de bonU ftropriU* 
3. Of declaring by and against husband and wife. 
For a debt of the vftfe dum soUiy as on a bond made by 
^Me^ijiK^ her before marriage, the declaration must be against 

husband and wife in the debet and detinet ; for as by the 
intermarriage all the chattels of the wife belong to the 
husband absolutely, he is chargeable on that account with 
all her debts. 

For personal things in action, as a bond to the vd/e dum 
Cro. Eitz. 13S. goioy the busband may bring the action cUone^ or join the 

wife, as he thinks fit. 

3. Of declaring by or against an assignee. 
If the action is brought by the assignee of the reyer* 
^ ^' sion, against the lessee for rent, he must set forth the 

seisin in fee, in the first tenant, and the several mesne 
assignments, down to himself; for these are necessary to 
make out his title, aQiHhe validity being matter of laWf 
ought to be set forth for the court to judge of. For it is 
a general rule, that estates in feot'simple may be alleged 
generally, but the commencement of estates-tail, and 
, other particular estates, must be shewn, where they go to 

the ground of the action i but not so where they are only 
inducement. And so the liip of tenant in tail, or for life, 
ought to be averred. 

But where the action is by the lessor or his heir. 
Cotes T. Wade, againat the aadgnee qf lesaee^ plsdntiif need not set out the 

1 juev« 190. 

several mesne assignments to the defendant, for they do 
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not lie witkin hh knowledge ; but h ift suficient for the 
plaintiff to set forth the original demise to the first lessee^ 
whose estate and interest has by several mesne assign- f i^; S^sTpI . 
ments come to defendant ; and proof of possession and 
occupation shall be sufficient to charge him. 

XiV. Pleas by the defendant in debt on bond. 

1. ^fbn est Jactum. 

If the bond be void in itself, but that does not appear on 
the Jhce <^ the deedy but depends on somethmg extrinsic, saik. tit, 
(as if made by an infant ^ or person non compos J y in that case 
mm est /actum is a* bad plea. For the court can only judge 
from what is before them, and the bond on the face of it 
appears to be good. Such also is the case qf duress. 

So where a bond or other instrument is by an act of the 

WhelpdMc s cue* 

legislature enacted to be voidy the obligor cannot plead non ' ^°- ^^* 

esfjactum^ but the special matter should be pleaded, and 

advantage taken of the statute. As if the bond was given LoTdBemaniT. Sftuii, 

1 Stra- 498. 

on an usurious consideration^ the statute must be pleaded. 

So if the bond was given for a gaming debt^ the statute coibome ▼. stoek^ 
must be pleaded, ist».403. 

But if a bond never was compleatv by delivery, as if wheipdaie*! caie, 
delivered to another to the use of obligee, and being ten- 
dered, he has refused it, whereby the delivery has lost its 
force ; or if made to ^^feme covert^ and the husband has 
disagreed to it ; in these cases obligor (defendant) may 
plead non est /actum. So though it was once his deed) yet 
if before action, it becomes no deed, either by rasure, in- JS!****"^' ^^"**' 
terlineation, alteration, or breaking off the seal ; in these 
cases the defendant may plead non est factum. 

For this plea of non est factum is in the present tense, 
and therefore if true at that time, plaintiff (the obligee) ^JSmI'i^!****' 
cannot recover ; but if the deed was good when the plea 
was pleaded, but after issue joined, the seal was pulled offy 
or the deed cancelled, yet shall plaintiff recover. 

From these cases it appears that, on the plea of non est 

1 £R)« Dtfft SSSk 

factum^ questions of &qt only arisei as the non-delivery, 
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rasure^ Sec. But where the condition is void in law, de- 
» Bi?iL^iiS*"*^^* fendant in such case should not plead nan est factum^ but 

pray oyer, and demur, if the illegal condition appears os 
the face of it ; if not, plead the special matter to avoid it. 

2. Sotvit ad Diem, 

It was formerly the case, that as the money was to be 
paid, according to the condition, at a day certain^ if the 
money was not paid at the day^ that the bond was forfeit; 
nor coi\ld defendant, under this iswie^ /trove futyment ajter 
the day : But it is now enacted, by stat. 4 and 5 Ann. c. 16. 
s. 12. that where debt is brought on any single bill, bond) 
or judgment, if the money has been paid, though neither 
at the day or place, yet if paid at a subsequent day, such 
payment may be specially pleaded. 

But if the defendant has paid the money before the 
day, he may, to debt on a bond, conditioned to /lay at a 
day certain^ plead solvit ad dieniy and give in evidence pay- 
ment before the day, as he could not plead it ; for if de- 
fendant was to plead payment before the day, the issue 
would be immaterial ; for it still left the presumption open, 
that there might be payment at the dtiy. And, therefore, 
a difference is to be observed between pleading, where the 
condition of the bond is to pay at a day certain^ and where 
at or before such a day : for the first, defendant may only 
plead fiayment at the davy for the reason now given ; and 
beside, that the performance of a condition ought to follow 
the terms of it : but to a bond, payable at or before such a 
Sr^^ Bur^SS!"*^' ^y^ defendant may plead fuzyment before the day, viz. on 

such a day; for it is within the condition. And, therefore, 
where it was so pleaded, and plaintiff demurred to it as 
an immaterial issue, the court over-ruled the demurrer, 
and laid down the rule to be. That where defendant pleads 
performance of the condition, the plaintiff must assign 
an absolute breach ; though it is not necessary where he 
pleads a collateral matter, (as a release); arid that there- 
fore, where defendant had pleaded payment before the 
day, plaintiff should have replied, that the money was not 
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paid at the daf mentioned in the plea, nor at any time be*- 
Jbre^ onp or after that day. For by such issue alone can the 
payment be tried. 

But under the statute, nothing but an absolute fiayment ^ ^^^^^ ^^^^ 
after the day is pleadable. 

Therefore a tender and refitaal of principal and interest underhuu. Mat- 
at a subsequent day, cannot be pleaded in bar, as not e. i g. i. c. B. 

- . .... . r 1 P . ^^^- N. P. 171, 

being withm the equity of the statute ; for such construc- 
tion would be prejudicial, as it would empower the obli- 
gor, at any time, to compel the obligee to take his money 
without notice. 

Under this plea of solvit ad diefn^ what shall be deemed ,««-.. .„ 

'■ 1 £tp* Dig. 857« 

a payment, where defendant is indebted to the plaintiff 
in different demands, often comes in question. Upon 
which this point has been settled; that he who pays the 
money, has a right to direct to what purpose it shall be 
applied. 

For where defendant was indebted to the plaintiff in 
money on bond^ and also for wares sold^ and at the day 
of payment, he tendered the money on the bond ; the 
plaintiff took the money, and said he would apply it to 
the payment of what was due for the wares ; but defendant 
said he paid it on account of the bond ; plaintiff afterwards 
brought debt on the bond, and it was adjudged against 
him ; for the payment is to be according to the manner 
the defendant would pay it, not as plaintiff would re- 
ceive it. 

3. Accord and Satisfaction. 

This plea must have two qualities ; first, it must be 

Pinnel's oasei 

such as the party agrees to accept, and be so pleaded; «co. 117. h. 
secondly, it must appear to the court, to be a reasonable 
satisfaction, or, at least, the contrary must not appear. 
As to the first, defendant should plead, that he paid 

Paine ▼. Masten« 

such a sum of money, &c. in /uU satisfaction of the de- » stm. 57s. 
mand, and that the plaintiff accepted it as such. 

For it is not sufficient to say only, that the plaintiff,, . ». . „ 

' -^ ^ Hawkshawl t. Raw- 

accepted it as satisfaction^ unless paid by defendant as \^'^^ 3^. 
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MCh ; nor is it suffieienty that defendtnt so paid tt* im« 
less plaintiff accepted it as satisfaction. 

So in the second case, it should appear^ that the salia- 
&ction was a good ox^ valuaSie one ; and it should therefore 
be set out. 

For wheroy to debt on a bond, defendant pleaded an ac- 
vmtoiiT^chiMtinit,^|.|| and satisfactiont viz. a reiett9e by him c/ equity and 

• will* W. 

redemfuion of certain premises, mortgaged hj him to the 
plaintiff, in lieu of all bonds, fcc. on demurrer, the plea 
was held to be bad ; for an equity of redemption is of no 
value in the eye of the law, according to Littletoiif 
Sect. 332. 

And for this reason, the satisfiKstion must appear to be 
eontfUeie and executed. 

For where in debt on bond, defendant pleaded payment 
of part, before the day the bond became due, and o firo* 
ndae to pay the rest at a day to comej to which obligee had 
agreed ; it was held to be no bar ; for it was executory. 

And, therefore, one bond cannot be pleaded in bar of 
5! c?SS? i^»»«>Me another ; for that is of no greater value, unless the security 

or circumstances are bettered, as by shortening the time 
of payment. 

The bettering of the eecurity alone, is not sufficient ; for 
a bond with sureties is better than a single bond, and yet the 
former cannot be pleaded in bar to the latter. 

For the same reason, ftayment ^ a less turn ai ike day^ 
can never be pleaded in satisfaction of a greater ; because 
by no possibility it can be a satis&ction ; but the gift of a 
thing of less value, but different in quaBty^ as of an horse, 
or of a robe, &c. may well be pleaded in satisbction ; for 
these may be as beneficial to the party, and valuable as 
the money. 

So payment of a less sum btfore the day^ may be well 
pleaded in satisfaction : or if the numey is to be pmd at 
York, and the party takes a less sum at London^ that may 
be well pleaded in bar ; for payment of a less sum, be- 
fore the day, or at a different place^ may be of more value 
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Id the oUige«» thaa the ^hole when due» or at the plaoe 
where it was to be paid. 

As to the form of the pleaj defendant should plead the 
accord and sati^action ^ the mmey due bt^ the bondj and ce. k * 

not vi the bond itself; for a bond being a deed, shall only \ 

be discharged by deed : but the payment of the money ^ 

may be discharged by matter in fuds. And if a man 
acknowledges himself satisfied by deed} it is a good bar 
without any thing received* ^ 



XV. Pleas by the defendant, in debt for rent. 

1. In debt for rent reserved by deedindented^ the defen* 
dant can never plead nil haHwitin tenementia; for he is J«;jJ^-^^««"»«^» 
estopped by bis deed, which admits of the demise. But 
had the demise been by the lessor, by deed fioU^ lessee 
might so pleads for the deed is no estoppel as to him. 

So neither can he plead non dendait^ where the rent 

Ibid* 

is reserved by indenture ; for that too is an estoppel. 
Though for the rent reserved by parol, he might so 
plead. 
In these cases, the rent being founded on the deed, the 

% Ld* Rtynit 1109« 

plea cannot contradict it ; but where the deed is the in« 
ducemeot» and matter of fact the foundation of the debt, 
there i^ some diversity. For defendant to debt for rent 
reserved by indenture, may plead nil debet^ which in the 
case of a bond^ he could not do. For an indenture of lease 
does not acknowledge an absolute debt as a bond does, 
es the debt arises from the enjoyment qf the thing demised. 

So defendant may plead non eat factum ; for, denying the 
existence of the deed, there can be no estoppel. 

If lessor accepts rent due at the last day of payment, 
and gives a discharge thereof and acquittance, this shallCo.jtJttM.a. 
discharge all preceding arrears. So that such would be * sid. 44, ^ 
good evidence on M debet. For it is not presumable, that 
a man would give a receipt for the last gale of rent, when 
the former were unpaid* 

VOL. II. 4 
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3. Entry and eviction of the whole or any part of th^ 
1 Eip. Dig. J57. premises demised^ is a good plea in bar, to an action of 

debt for rent. 

But a mere entry is not sufficient to cause a suspenuon 
Hunt ▼. cope^ of the rent ; for such may be merely trespass, and shall 

be so deemed ; but it must be a tortious entry and exfnU* 
nm^ so as to prevent an enjoyment of the premises. And^ 
therefore, in this case, where the lessor entered on the 
premises, and pulled down a summer-house, it was held 
to be no eviction, so as to cause a Buspension of the 
rent. 
1 £sp. Dig. 268. And the exfitdsion must be specially pleaded. 

For where defendant pleaded only, that before the 
KernoMBT. Baekie, rent was due, plaintiff had entered on the premises, but 

Hok 326. 

did not say^ that he had exfielled or kefit him out qffioaae^ 
noriy the plea was adjudged to be insufficient. 

3. The statute of limitations is also a good plea in bar. 
By this statute it is enacted, that all actions of debt for 

1786, t. 5i,».i. arrearages of rent, shall be brought within six years, 

next after the cause of such actions or suits, and not 
after. 

4. Infancy is another good plea in debt for rent ; but a 
1 Esp. Dig. 569. i^^^ ^^^^ ^Q ^„ infant is not void, but "voidable only at his 

election, on his coming of age : and if he does not avoid it, 

but continues in possession, he is chargeable for the rent. 

Therefore, where, to debt for rent, defendant pleaded 

oroTisML'SS*. infancy at the time of the lease made ; on demurrer, the. 

court held, that the lease was voidable only at the elec- 
tion of the infant, by waving the land before the rent 
day came ; but he not having done so, and being of age 
before the rent day came, it was deemed an election, 
and plaintiff had judgment. 

XVI. Pleas of the defendant, in debt on matters of re* 

cord. 

Where ^ebt is brought on a judgment) ntd tiel record 

I S<pk Big. t19i 

1% the proper plea. 
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So to debt against a sheriff on an escape^ niUjiel record ^ 
is a good plea. For in such case^ plaintiff declares on a ^^m!^^'^'^* 
judgment. 

But where a Jieri facias has issued to the sheriff, who 
lias levied the moneyi but not returned the writ, and ^ ' ' 
plaintiff brings debt, defendant may plead nil debet ; be- citef coie ▼. Aeoni, 

Cfti> Ka B> 604, 

<MUse it is then a matter of ^ar/, whether the money has 
been levied or not : But it is a bad plea, if the fieri facias 
luis been returnedj for then he is bound by the return, 

XVII. Of the evidence on the part of the plaintiff. 

1. In the case of bonds. 

As the validity of a deed depends on the delivery^ as 

Bull. N> P. 3f 4. 

well as the execution of it^ both are necessary to be 
proved. 

It is therefore a general rule, << that the subscribing vfit- 
ness to a bond should^ on an action on ii^ be ahuaya produced ^„g, 3ia. °"^^ 
tofirove the execution ofity* unless some reason is shown 
why he cannot be procured ; neither will the confession 
of the obligor himself to a. third person, be sufficient. 
But if the subscribing witness denies the deed, other wit- 
Jiesses may be called to prove the attestation. 

But where the subscribing witness cannot be had, col*- 
lateral evidence is good and admissible. 

As where the subscribing witness was of the name of 

Coghlan T. Willi«« 

Stedcy who not being produced, the plaintiff proved, that !»"« 
a person of that name had gone out to India^ in a ship of 
which defendant was purser; but inquiries had been 
made after hirm and he could not be found. Plaintiff 
proved further, that he had applied to defendant to settle 
the bond) and that he had then offered 80/. and to settle 
the rest with interest, at the end of the year. This, to- 
gether with proof of defendant's hand writing, was held 
to be sufficient evidence to support the action, and he had 
juugroent. 

Where a witness, who attests a bond, is dead, it is not 
sufficient to prove that he is dead. This case^ though in % Atk. 48. ' *^ 
equity, is there said to be the same at law. 
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Meniot T. Bates, 
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So where the subscribing witness had become inflt* 
mousf by a conviction for forgery ; on producing the 
record of bis conyiction^ his hand was allowed to be 
proved by other witnesses^ as if he were dead* 

In this last case^ the person was incapacitated from 
being a witness, by act of law, in which case collateral 
evidence was admitted ; and the case is the same in mat- 
ters of necessity, or where the witness is under any legal 
incapacity, either by his own means, or otherwise. 

As where the person who was a witness to the bond, 
was afterwards admtnhtrator to the obligee, and brought 
this action on it, and being plaintiff, was an mcompetent 
witness ; proof of his hand writing was held to be good 
evidence, and letters from the obligor admitted in evi* 
dence, which made mention of the bond. 

So where there were three obligors in a bond, and 
one only was sued, the other was admitted as a witnessi 
^o prove the execfttion of the bond by the defendant. 

But the witness must prove the execution of the bond, 
by defendant himself. 

For it is not sufficient to prove, that one who called 
himself J. S. (the obligor in the bond) executed it, if the 
witness did not know the defendant. 

2. In the case of leases. 

If defendant insists that the lease declared on, is not 
the plahnifiss the plaintiff may shew that it was made by 
one who had authority from him, to make it, (as his at* 
torney) and the authority need not be produced. 

But where a man gives power to an attorney, so to act 
for him, the attorney cannot do it in his own mtmcy nor 
as his own acty but in the name^ and as the act of his pmi' 
cifial; and if made otherwise it is vmd. 



XVIII. Of the evidence on the part of the defendant. 

In debt on a bond, defendant pleaded the money was 
;^8tt^'w2.^ ***°'lenl, from 24^A of Jugunt, to 24ith ofMay^ for a premium 

of 150 guineas; on evidence it appeared to be for nine 



\ 
> 





I 

^yacflwrA^. It mts objected, that tliere wn a Tarinncey {lor 

^fae iti0iKtfa« «liould tie Icmar montiis, and so tbat the con- 

-rract Vfonld not reacli to the ^4tk of May; fafut h was 

aui judged, that the time ationld be governed by coontton 

"vmderstan^nf^, iHiicli was cidlendar monfths, and so timt 

there was no varianee. 

In debt ibr rent, and nil debet pleaded, defendant may 
jgivG the statute e£ Umitaticns in evidence; for the statute SAik.iTi. 
is in the present tense, and so makes it no ^ebt at the 
time of i^acfing *. But it is otherwise in 'ossumfmt. 

So, on the same issue, defendant nay «iire entry and 

1 Sid. III. 

eaeptMomn evidence. 

XIX. Of the verdict, damages, and judgment. 

The jury, besides fining the debt, ought to give 
ndamages for the detention, which is usually one shilling, 
^ough under particuiar ciroumstances, it may be more; 
as wbere the principal and interest due on a bond esoeed 
the penalty ; in such case, the jury o^gbt to give the 
•residue in damages, as weU as in debt on single bill. 

And this u now settled, that the jury may so find, 
•though contrary to the case of fVMte v* Seafyf Dougl. 49. church. ^' 

, , Paach. 28 G. 3. 

-m which it is decided, that in debt on a 'bond, no more is s Term uep. sss. 
recoverable than the penalty. 

By statute it i^ enacted. That when any action shall be 
brought and prosecuted on any bond or other specialty, ^^^*'''*- 
with penalties, for the payment ef sums of money, per- 
formance of covepants, contracts, agreements, matters or 
things to be done at several times^ and the plaintiff recover 
the forfeiture of such penalty, the court shall enter up 
judgment for the whole of such forCeiture, and award ex- 
ecution only for so much of the •debt or damage as is due 
or sustained at that time; so always that the said judgment 
shall stand and be a security to the plaintiff, his execu- 

* In the case of Pearsall & al. v. Dwight & al. Parsons C. J. 
observed, that this was merely a dietum of Lord Holt, and had 
heen since overruled. 0ee 2 Mass. Rep. S7. 
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tors and administratorst for any farther and after pay- 
ment or damages he or they may have just right tOj bj 
the non-performance or breach of the covenants, con« 
tracts, agreements, or things in such bonds or other 
specialties contained, and who may have a writ or writs 
of scire facias on said judgment, from such court where 
the same was obtained, against the defendant, his heirsj 
executors, or administrators, suggesting other and further 
damages sustained by non- performance, or breach of such 
covenants, contracts, and agreements, and to summon him 
or them, to shew cause why execution should not t>e award- 
ed upon said judgment, for other and further damages, as 
set forth in the writ, and made out to the court; upon which 
the court shall proceed as aforefaid, as often as such da- 
mages shall accrue, to be sued for as aforesaid ; or may 
have his action of debt, or on the case, as the case may 
require, for such payment or damages as aforesaid. 
In an action of debt on a bond, in which judgment is 

1 ita.1aepl 10. ' entered for the whole penalty to stand as security for 

future breach of the condition, the court will enter judg*- 
ment for damages incurred up to the time of rendering 
judgment, and will not restrict the plaintiff to such da- 
mages only, as were incurred at the time of the com- 
mencement of the action. 

Where an action is brought on a statute to recover 

•TN. Bedf. double damages, the jury are to assess smgle damages^ 

1 Mass. Rep. 153. . o j * o o 

and the court double them. 

Interest beyond the penalty of a bond, may be recover- 
1 Mb'i^^ep" W ' od in the shape of damages, even against a surety. 

By statute it is enacted, that in all cases brought before 
the supreme judicial court of this commonwealth, or be- 
fore any court of common pleas, to recover the forfeiture 
annexed to any articles of agreement, covenant, contract^ 
or charter-party, bond, obligation, or other specialty, or 
for forfeiture of real estate upon condition, by deed of . 
mortgage, or bargain and sale, yrith defeasance, when the 
forfeiture^ breach, or non-performancc; shall be found by 
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juryy bf the de&ulty or confession of the defendant} or 
upon demurrer; the court before which the action is, 
shall make up judgment therein for the plaintiff, to re- 
cover BO much as is due according to equity and good 
•onscience. 

If there is a judgment against two, and one of them 

dies, the plaintiff may hare execution against the sur-8.T.]u^?% 
river. 
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TITLE XLV- 

DEPOSITIONS. 

1. In what cases depositions may be takeO) and used^ 

2. Proceedings by which to obtain the deposition of a 
witness. 

3. Mode of taking such deposition. 

4. Directions to the justice respecting the disposal of 
such deposition, after he has taken the same. 

5. Of depositions taken without the commonwealth. 

6. Power of the courts to grant a dedimua poteatatenii 
for taking depositipns. 

7. Of depositions in perpetual remembrance of the 
thing. 

I. In what cases depositions may be taken, and used. 

When any civil cause shall be pending in any courty 
s(aLi797,e.3^s. 1. or before any justice of the peace in this commonwealth^ 

and the writ, original summons, or complaint therein^ 

In what cases depost- 

tions may be taken, shall havc bccu served on the defendant, or be pendmg 

before referees, or arbitrators ; and either party in the 
cause shall think it necessary, to have the testimony 
therein, of any person, who shall live more than thirty 
miles from the place of trial by a court, jury, referees, 
or arbitrators, or shall be bound on a voyage to sea, be- 
fore, or be about to go out of the commonwealth, and 
not to return in time for the trial, or shall be so sick, 
infirm, or aged, as not to be able to travel and attend at 
the trial ; then the deposition of such person may be 
taken before any justice of the peace, not being of coun- 
sel, or attorney to either party, or interested in the event 
of the cause ; provided notice be given, and proceedings 
be had in manner as directed by the statute. 



DEPOStTlOXS. 437 ^ 

So ahO) if} on the trial of any cause^ either party shall 

make It appear probable to the court, that it will not be * 

in his power to produce the witnesses, there testifying, )^ JS^cs cooxt. 

on the appeal or review of the cause, and shall move 

that their testimony be taken down in writing, it shall 

be done by the clerk of the said court, or by such justice 

of the peace, as the court shall appoint. 

And if any appeal, or review be had, such testimony 

iiiki. 
May be used, if it shall appear, to the satisfaction of the 

court, that the witnesses are then living more than thirty f" b^^23fSEi2c 

miles from the place of trial, or dead, or gone out of the SmtiSti!*"™*** 

state, or on a voyage to sea, or so sick, infirm, or aged, 

as then to be' unable to travel and attend at the trial, and 

not otherwise. 

And in every case, as oral testimony examined, and 

Ibid. t 

cross examined, in open court, is to be preferred to de- 
positions, when it can be reasonably had ; it is therefore 
provided, thai where the deposition of a witness shall 
have been taken, it shall not be used in a cause at the 
trial, by the court, justice, referees, or arbitrators, if the 
adverse party shall then make it appear, that the reasons 
for taking the said deposition no longer exist; but that 
the witness is within the said distance, and able person- 
ally to appear. 

II. Proceedings by which to obtain the deposition of a 
witness. 

When either party in a cause shall apply to a justice 
of the peace, to take such deposition, he shall give notice 
to the adverse party, if living within twenty miles of the ^^^ to tiie«ive»e 
place of taking the same, in substance, as prescribed by 
statute. 

The form of this notice may be seen, by referring to 
the appendix. ' vid.App«d.Kai.. 

And the service of this notification on the said adverse 

■ • ... . . . Stat, 1797, e. 31; •• 8. 

party, or his attorney, by leaving an attested copy thereof 

at his last and usual place of abode, allowing time for his ^^^^'^tiQt]m 
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j'^Tvice, where the 
advene pMrty lives 
fuun* than (weniv 
miles, from the pUi 
oTcaptiua. 



Ibid. 



attendance^ after being notified) not less than at the nit 
of one day^ (the Lord's day exclusive) for every twenty 
miles travel ; and such service being proved by the affi* 
davit of a disinterested viritness, or by the return on said 
notification of the sheritiT, or his deputy of the county, or 
of the constable of the town where the said adverse party, 
or his attorney, shall live, shall be deemed sufficient 
notice. 

And when the said adverse party, in any case, shall 

live more than twenty miles from the place of taking any 

deposition, and his or her attorney, shall live witlun that 

ee distance, such attorney shall be notified as aforesud, m»- 

tatiff mutandis. 

But no person shall, for these purposes, be considered 
as the attorney of another, until such attorney shall have 
demi as the anwh^ cndorscd the Writ, or endorsed his name on the sum- 

of'another, fbrthe .•#• «■« «r« • • 

purpose or being no- mons, to be left With the defendant m the cause; or 

tifitid. 

until he shall have appeared for his principal in the cause, 
before the justice of the peace, referees, or arbitrators, 
or in the court where the said action shall be pending ; 
or shall have given notice in writii^g, stating that he is 
aiforney in the cause, to the other party, or his attorney. 

And where there are several plaintifis or defendants, 
in any action, such notice to one of them, or the notice 
aforesaid to be given by the said justice, given to one of 
irSdL'ilr!^"'^ them, shall be deemed sufficient. 

And such justice, when requested by the party apply- 
ing as aforesaid, shall issue his summons to the depo- 
nent, in substance, as prescribed by statute. 

The form of this notice may be seen, by referring te 
the appendix. 

Which summons, when ^erved, and the service there- 
of proved, as before prescribed in the case of the said 
notification, shall be deemed good and sufficient. ' 

And if any deponent so summoned, shall neglect to 
liabuity of deponent appc^r at the time and place appointed in the summons, 
iin^rwhen'^f^ and having tendered to him or her, thirty-four centsy for 

monod. 



Ibid. 

* 

Wliat nof ice is re- 
quired, where there 
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Sammoi^s to the 
deponent. 

Tidt Append. Ko< 11. 



Stat. 1797,9.35,8. 4. 
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his or her time, nnd/our cents a mile, for his or her travel^ 
Ccomputlng from the deponent's place of abode, to the 
place of caption, and back) such, deponent shall be sub- 
ject to like actions, forfeitures, and attachments, as are 
provided by law^ where witnesses are summoned to courts 
and do not appear^ 

III. Mode of taking such deposition. 

. Such deposition may be taken by any justice of the 
peace, not being of counsel, or attorney to either party, ^'**'*^'' **"'*' '^' 
or interested in the event of the cause. The person de- 
posing, must be carefully examined, and cautioned, and 
sworn, (or aliirmedi) to testify the whole truth, and noi- 
thing but the truth; and must subscribe the testimony 
by him or her given, after the same is reduced to writ*- 
ing; which writing, must be done only by the justice who 

■ 

takes the deppsition, or by the deponent, or some disin^ 
terested person in the presence of the justice. To give 
validity to the deposition, it must be attended by a certifi^ 
cate of the reasons of taking such deposition, and notice, 
if aAy, under the hand of the justice *, and in substanpCt 
9S is prescribed by statute. 

The form of this certificate may be seen in the ap» 

pendix. see Append. NO, 1?. 

* In the case of Barnes v. Ball & al. adm. 1 Mass. Rep. 75. Tho 
defendants offered in evidence a deposition, which had been taken 
under an order of the court, by a justice appointed by the court, who 
was to notify the adverse party. The plaintiff objected to its be- 
ing read, because it did not appear by the certificate ofihe jusHee^ 
that the adverse party, or his attorney, was notified or present. 
The other side offered to prove by testimony, that the adverse 
party bad had notice, and had consented to the taking of the der 
position ex parte, if he should not attend at the time and place of 
caption. Strong J. seemed to think, that the notice might be 
proved by tettimony : But Sedgwick, and Thacher, Justices, wer^ 
c]&fiT that it could not, and therefore the deposition was excludedt 
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IV. Directions to the justice respecting the disposa} 
of such deposition) after he has taken the same. 

The deposition^ when thus taken, shall i>e retained by 
the justice, until he deliver the same, together with the 
certificate, with his own hand to the court, justice, re- 
ferees, or arbitrators, for which it may have been taken ; 
or shall, together with such certificate, be sealed up by 
him, and directed to such court, justice, referees, or ar? 
bitrators ; and remain under his seal until opened in court} 
or by such justice, or arbitrators. 

V. Of depositions taken without the commonwealth. 

All depositions taken out of this commonwealth, before 
any justice of the peace, public notary, or other person 
legally empowered to take depositions in the state, or 
country, where such depositiohs sliall he taken and cer? 
tified, may be admitted as evidence in any civit action, or 
rejected, at the discretion of the court. Provided, how* 
ever, that if the adverse party, or his attomeyi shall live 
within twenty miles of the place of caption, no deposition 
shall be admitted, unless it shall appear by the captlony 
or affidavit, that such adverse party, or his attorney, was 
notified of the time and place of caption. • 

VI. Power of the court to grant a dedimuH poteBtatem^ 
for taking depositions. 

The justices of ^he supreme judicial court, and of the 
court of common pleas, may grant a dedimus fioteatatemy 
to have depositions taken, either within or without the 
pommonwealth, in any action, suit, or controversy, pend-r 
ing in said courts, respectively, on such terms and coni* 
ditions, as they, from time to time, shall prescribe. 

VII. Of depositions in perpetual remembrance of the 
thing. 

Where any deposition shall be taken in perpetual re^ 
m^nobranpe of a thing, it shall be done by two justices of 
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the peace) quorum unua ; and they shall cause such as they 

_ -. ,,,, .r.,01. , How «u«h depoiitions 

know to be interested, to be duly notified of the time and ue to be taken. 
place of the Caption, if within twenty miles thereof, and 
if without that distance, their attorney, if they have any ; 
^nd the deposition being reduced to writing by one of the 
justices, or by the deponent, in their presence, and sub- 
scribed, the said justices shall administer the oath, and' 
then certify the caption, in substance, as prescribed by 
statute. 
' The form of this certificate may be seen in the ap- 

«. See Append. No. IS. 

pendix. " 

And the same deposition and caption shall, within 
ninety days, be recorded in the office of the register of *'**"^» *'*»"• ^• 
deed9, in the county where the land lies, if the deposition where such drposi. 

' ^ tioa M to be lodgf d. 

respected real estates, and if the same respected person- 
al estates, then in the said office of the county, where the 
person lives, for whose use such deposition was taken ; 
and such certificate shall be certified on the deposition, depSSLTiMy^te** 
^nd the same deposition, so certified, or copy of the said " ' 
record, may, in the case of the de^th of such deponent, 
absence out of the state, or inability to attend the court, 
]i>e used as evidence in any cause to which it may relate. 
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TITLE XLVL 

DESCENT OF REAL ESTATE. 

Uescent, or hereditary succession, is the title where« 
by a man, on the death of his ancestor, acquires his estate 
by right of representation, as his heir at law. An heir, 
therefore, is he upon whom the law casts the estate, im- 
■ mediately on the death of the ancestor : and an estate, so 
descending to the heir, is, in law, called the inheiitance. 

1. Of Descent in fee-simple* by statute, 1783, c. 36. 

2. Of Descent in fee-simple by statute, ]805,c. 90. 

I. Of Descent in fee-simple by statute, 1783, c. 3Q; 

By this statute, it is provided as follows i 

1. That when any person shall die, seized of lands, 
tenements, or hereditaments, not by him devised, the 

How the ettate shftii Same shall descend in equal shares, to and among his 

descend to tke intet , 

ttte*t ebUdren. children, and such as shall legally represent them, (if 

any of them be dead) except the eldest son, then surviv* 
ing, who shall have two shares, fif there is no issue of an 
older son, in which case, such issue and lineal descen- 
dant, or descendants of such issue, shall have two shares 
in right of the father, although the father died before the 
grand-father. 

2. In every case, where children shall inherit by re*' 
presentation, it shall be in equal shares. 



1. 



nid. 



• Descent of estates tail will be noticed under the title of Fee 
Tail. 

f The act, so far as it was in force, for giving the oldest son, or 
his representative, two shares, was repealed by statute' 1789, c. 8. 
and all the children, from that time, were to take equally, and 
their children, as their representatives, to take per ttirpes, and not 
per capita. 
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S. Where there are no children of the intestate) the 
inheritance shall descend equally to the next of kin, in inhere then aieiw 
equal degree, and those who represent them, computing ' ^ 
by the rules of the civil law. 

4. No person to be considered as a legal representa- 

tive of collaterals beyond the degrees of brothers* and KepretiutRtiveore^ 
sisters' children. 

5. For want of heirs, the estate shall accrue to theibsd. 
commonwealth. ^"^ want of hen* 

6. And when any of the children of an intestate die, 

before his arrival to the age of twenty one years, and^yj,^^y,.|,.yjj^ 
unmarried, such deceased child's share shall descend ^^yo^^f^ 
equally among the surviving brothers and sisters, and 
&uch as legally represent them; but if such deceased, 
child die after having arrived to the age of twenty one y^^^ ^^ ^.^ ^^ 
years, unmarried and intestate, in the life-time of the tySi??^"^ '''** 
mother, every brother and sister shall inherit equally 
'with the mother. 

7. The real estate shall stand chargeable with all the sect s. 

debts of the deceased^ over and above what the personal wlthtue^^bST*"* 
shall be sufficient to pay. 

8. When the real estate cannot be divided among all 
the children, or their legal representatives, without great 

• j«. ■.. . 111*1 r I When the real eatiCe 

prejudice to, or spoiling the whole, the judge of probate cannot be divided 

aniong^ all the chil> 

may order ihe whole to the eldest son, if he accept the ^ren, without pitju- 

' '^ dice to the estate. . 

same, or to any other of the sons successively, on his 
refusal, he paying unto the other children of the deceas- 
ed, their equal and proportionable shares of the true 
ralue thereof, upon an appraisement to be made by three 
disinterested freeholders, appointed by the judge for that 
purpose, and under oath, or giving good security to pay 
the same, in such convenient time as the said judge shall 
limit and appoint, making reasonable allowance in the 
interim, not exceeding six per cent, per annum, 

9« When the real estate of an intestate will conveni- 
ently accommodate more of the children than the eldest ^J.^^ ^,,g ,^ ^^^^ 
dQn, or his legal representatives, the judge of probate may ^'" »««>«»">«***« 
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settle the same on as many of the children, (preferente 
being always given to the sons) as it will accommodatct 
without prejudice to, or spoiling the whole ; or, in case 
the intestate left no issue, the same may be assigned to 
one or to many of the next of kin to 'the intestate, in 
equal degree, or their legal representatives, as such 
estate will conveniently accommodate, without prejudice 
to, or spoiling the whole ; (preference being given to the 
male heirs, among such as are of kin in equal degree.) 



Seeul. 



II. Of descent in fee-simple, by statute, 1805, c. 90. 

By this statute it is provided as follows : 

1. That when any person shall die, seised of any landSf 
tenements, or hereditaments, or of any right thereto, or 

wiierethcmtesiate entitled to any interest therein. In fee-simple^ or for the 

leaves woe. ' 

life of another, not having lawfully devised the same, the 
same shall descend in equal shares to his children, and 
to the lawful issue of any deceased child, by right of re« 
X presentation. 

2. When the intestate shall leave no issue, the same 
shall descend to his father. 

3. When there shall be no issue, nor father, the same 
lud. shall descend, in equal shares, to the intestate's mother. 

Where there is neither.. , .... ,. «■.... 

iuuenorfkih^r. if any, and to his brothers and sisters, and the children 

of any deceased brother or sister, by right of represen- 
tation. 
3. If the intestate leave no issue, father, brother, nor 

l^^' .. . . sister, then the same shall descend to his mother, if any ; 

Where there is nci- ' j ' 

^Jv!l^^.*^^^^^ *^ ^^^^^ ^ "^ mother, then to his next of kin, in 
*"^'^*'- ' equal degree. 



Ibid. 

Where there is no 
issue. 



IbkL 

Wliat kindred to be 
preferred. 



Ibid. 

How die degrees of 
kindred are to oom* 
puted. 



4. The collateral kindred, claiming through the nearest 
ancestor, to be preferred to the collateral kindred, claim- 
ing through a common ancestor more remote.* 

5. The degrees of kindred, in all cases, to be comput- 
ed according to the rules of the civil law.* 

* To ascertain the degree of kindred in which two persons are 
related, we must, accordiDg to the oomputatioa of the civilians. 
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6. When there shall be no kindred, the estate shall ^^i^ 
escheat to the commonwealth, for want of heirs* when there ihklt 

be uo kindred. 

7. Saving always to the intestate's husband) his tenancy 

Ibid. 

by the curtesy, and to' the widow hei^ dower at the com-* curtetyDower* 
tnon law, unless she be law(\illy barred of the Same. 

8. Provided^ however j that when any child shall die 

under age, not having been married, his share of the in^ / 

V • . *»..#.. , , ,, When any child liiwl 

Jientance, that Came from his father or mother, shall die under age. 
descend in equal shares to his father's or mother's other 
children, then living, respectively ; and to the issue of 
such other children as are then dead, if any, by right of 
representation. 

9. And, provided further, that when the issue, or next ^^^ 
of kin, to the intestate, who may be entitled to his estate 

. When the ktiidi«A 

by virtue of this act, are all in the sisime degree of klA- *«" take in equal 

' w #A<iir#. and when by 

dred to him, they shall share the same estate equally ; «^pr**«eniaaoii* 
otherwise they shall take according to the right of re« 
presentation.* 

count upwards, from either of the persons related to the common 
stock, or ancestor, and then downwards again to the other ;. 
reckoning a degree for each person, both ascending and descend- 
ing. Thus George and his brother Francis are related to each 
other in tlie second degree; for ascending from George to his 
father j is one degree, and again descending from the father to 
Francis, is another degree ; and this is the mode of computation 
adopted by our statute. But, in England, where, in the descent 
of real estate, the degrees of kindred are computed according to 
the rules of the canon law, George and Francis are, by tliese 
rules, related in the Jirsi instead of the second degree. For the 
canonical method of computation begins at the common ancestor, 
and reckons downwards, and in whatsoever degree the two per- 
sons, or the most remote of them, is distant from the common an- 
cestor, that, is the degree in which they are related to each others 
Thus, by the canonical method, George and Francis are related in 
the first degree $ for from the father to each of them is counted 
only one. See 2 Bl. Com. 206, 207. 

• This rule may be illustrated by the following example. If the 
next of kin be the intestate's three brothers, A. B. and C; here his 
estate is divided into tluree equal portions, and dittrilivted, /rr 
VOL. fi. # 
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>0. All the landsy tenements, and hereditameDts^ of 
which the intestate died seized ; and also all such estatey 
'^J^lf^^^'^^'^^^ ^® ^^^ fraudulently conveyed, or of which he had 

been colourably or fraudulently disseized, with intent to 
defraud his creditors, shall be liable for the payment of 
his debts, and may be recovered and applied thereto, in 
the manner by law directed, whenever the personal estate 
shall be insufficient therefor ; saving to the widow her 
dower therein, except in the estate so fraudulently con- 
veyed, to which she had leg^ly relinquished her right of 
dower. 

capita, that is, one to each. But if one of these brothers, A. had 
been dead, leaving three children, and another, B. leaving two; 
then the distribution must have been per stirpes / that is, one third 
to A's three children, another third to B's two children, and 
another third to C. the surviving brother. Tet if C. had also been 
• dead, without issue, then A's and B's five children, being all in 
equal degree to the intestate, would take, in their own right, ^ 
capita$ viz. each of them one fiflh part. 2 fil. Com. 517. 

KoTE. This act passed March 12tb, 1806, and came in force. 
July 1st, 1806, and declares, that from and after that day, all acts, 
and parts of acts, thereto passed, so far as they come within the 
purview of this act, shall cease, and have no further effect, except- 
ing as to the estates of such persons, who should die before the 
act should be in force. 
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Sect. 9. 



DISTRIBUTION OF PERSONAL ESTATE. 

I. Of distribution by statute^ 1783, c. 36. 
3. Of distribution by statute, 1805, c. 90. 

I. Of distribution by statute, 1783, c. 36. 

By this statute it is enacted, 

1. That when any person shall die possessed of any 

Sect. S* 

chattels or personal estate, not by him bequeathed, the HowpenonftiMiftte 

. . *s to be diiCiUittttd. 

same shall be distributed among his heirs, in the same 
way and manner real estates descend by this act.* 

2. Provided, nevertheless, that such chattels, or per- 
sonal estate, shall stand chargeable with the payment of 
all the just debts and funeral charges of the deceased ; TcfSSKll ^'^ ^^ 
suad, after the payment thereof, the surplusage (if any- 

there be) shall, by the judge of probate, be decreed, one 
third part to the widow of the deceased for ever, unless 
the intestate died without issue, in which case, she shall 

r 

have one half thereof for ever. And when the personal 
estate shall be insufficient to pay the debts and funeral 
charges of the deceased, the widow shaU, nevertheless, 

, •«i«. . « .« i*. , Widow entf tied to ho 

be entitled to her apparel, and such other of the personal appuvi,ete. 
estate, as the judge of probate shall determine necessary, 
according to her quality and degree ; and such part of the 
personal estate, as the judge may allow the widow, shall 
not be assefi in the hands of the executor or adminis* 
trator. 

3. After the payment of debtSt funeral expenses, and 

the charges, necessarily incurred in the settlement of any After jmyment of 
estate, and deducted, the judge of probate of the county tS^SSs^VT" 

* See title pgf csvt ey a«4fc xitats. 
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where the deceased was an inhabitant, or resident^ at tho 
time of his death) shall cause the residue^ whether it be 
situate in the county in which he is judge, or any other 
county in the government, to be divided, and partition 
thereof to be made among the children, or heirs, as this 
act directs ; unless it shall so happen^ that soine one, or 
more of the children, or grand-children, shall have por- 
tions of the intestate's estate assigned or delivered them 
by him, in his life time ; in which case, such portions 
shall be taken into consideration, and deducted from their 
§har^s, in such partition, respectively.* 



fie^ft 



Allowance to the 
V^idov. 



OebtSf ete. to be paid. 



) II. Of distribution by Statute, 1805, c. 90. 

This statute provides, 

1. That when any person shall die, possessed of any 
personal estate, or of any right or interest therein, not 
lawfully disposed of by last will, the same, (after allow- 
ing to the widow, if any, her wearing apparel, according 
to the degree and estate of htr husband, and such further 
necessaries as the judge of probate shall order, regard 
being hac) to the state of the &mily under her care,) shall 
first be applied to the payment of the intestate's debts, 
with the charges of l^is funeral, and of settling his estate ; 
and the residue, if any, shall be distributed among the 

£**dUtrib5Sd.^ **"" same persons, in the same proportion, to whoni the real 

estate shall, by virtue of this act, descend.f 

|Wd. 2, Provided^ Aowevevy that the husband of the intestate 

Husband entitled to , , 

thevvhoiept'there- ^hall be entitled, in all cases, to the whole of the said 

iidue. 

residue ; and further, 

3. If the intestate shall leave a widow and issue, the 

To what portion of "^^^^ow shall be entitled to one third part of tlie residue ; 

*?n7aSf '**"'''**''' or if there be no issue, to one half part of the said resi- 

due ; or if there be no kindred to the said intestate, theq 

^he shall be entitled to the whole of said residue. 



• See title Advancement. 

t See title Descent of i^eal estate. 
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4. And, provided further, that when there shall be no 
husband, widow, nor kindred to the intestate, the whole ^^' 

The commonweallli 

of the said residue shall escheat and inure to the com -f?*!i''3°° **"•*** •f 
xnonweaith. 

5. All gifts or grants, made by the intestate, to any 
child, or grand-child, of. any estate, real or personal, in ^^^ '* 
advancement of the portion of such child, or grand-child, Advancemem. 
such estate, real and personal, shall be taken, and esti- 
mated in the distribution and partition of the intestate's 

real and personal estate, as part of the same ; and the 
estate, so advanced, shall be taken by such child, or grand" 
child) towards his share of the intestate's estate * 

6. In the distribution of the personal estate, pursuant < 
to this act, alienage in the person claiming a distributive 

share thereof, as issue, widow, or ptherwise, shall be no menttSa shwS^ih 
impediment to such person's receiving the same, any p*"***"***>- 
thing in this act to the contrary notwithstanding. But 
this provision is not to extend to th^ descent of any real 
estate to an alien. 

* See title ApvANCEMEi^fT, 
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tTTLE XLVIII. 

DIVORCE. 

X/xvoacs is the separation of husband and wife> bf 
sentence of law. This legal separation is of two kindsi 

1 . ji vinculo matrimonii^ from the bond of matrimony ; and 

2. ^ mensa et thoroj from bed and board. 

1 . For what causes a divorce may be obtained. 

2. Proceedings in a libel for divorce. 
S. The evidence. 

4. The legal consequences of a divorce. 

I. For what causes a divorce may be obtained. 

Divorcesyrom the bond qfnuurimony may be decreed ; 

1. Where the parties are related to each other by 

Stat 171 Jf e. 69| t. 3. . . p 

affinity, or consanguinity within such degree, as would 
render their sexual connection incestuous. 

2. Where either of the parties to a second mari^aget 
had a former husband) or wife, alive at the time of so* 
lemnizing such second marriage. 

ibia. 3« For impotency, or adultery, in either of the parties. 

Divorce from bed and board, shall be granted for the 
cause of extreme cruelty in either of the parties. 

This cruelty must be evinced by actual bodily vie* 
s'MMs.']ie*p.i50. lence ; for mere threats of violence, without an actual 

assault, are not a legal cause for divorce. The wife's 
remedy in such case, is by exhibiting articles of the 
peace against her husband. 

So a mere neglect on the part of the husband, to pro- 
TSSliB^.^lu' "vide a support for his family, however immoral, or un- 
worthy, is not a sufficient cause for divorce. The extreme 
cruelty in the statute, means flersonal violence, and an* 
swers to the Savitia of the civil law. 
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When it shall appear that the adultery, or cruelty 

Slat ltlJ|C.69,a.4 

complained o^ is occasioned by the collusion of the par. • 
tiesy and done with an intention to procure a divorce, or 
that both parties have been guilty of adultery ; in such 
case^ no divorce shall be decreed. 

II. Proceedings in a libel for divorce. 

All questions of divorce and alimony shall be heard* 
tried, and determined, by the supreme judicial courts 
exclusively, in the courts to be held pursuant to the 
second section of stat. 1804, c. 105, by three or more 
of the justices thereof. 

So all questions of divorce and alimony shall be heard 

, Stat 1785, e. W, fc 7. 

and tried by the supreme judicial court, holden for the 
county where the parties live. 

In this case, at Hampshire, Sept. Term, 1806, which 
was a libel for a divorce a vinculo ; the parties were de- % Man. iiep. iir. 
scribed as inhabitants of the county of Hampshire. The 
libel was originally filed at Worcester, and notice ordered 
for the appearance of the respondent at this term. But 
the court dismissed the libel, on the ground that it ought 
to have been • filed originally, and notice to have been 
ordered, in tfiis county. 

But where husband and wife have had no fiermanent 
place of residence, a libel for a divorce may be filed in 
the county where the libellant dwells after separation. 

As in this case; Middlesex, Oct. Term, 1806, it 
appeared that the parties were married at I^raming-%MMnltiesi.\67, 
ham in this county, lived first at Mrthamjiton in Hamfi' 
Mrcy afterwards, at J^ewburyfiort in Eaaexj where the 
husband deserted his wife, and has since continued out 
of the state. The wife immediately, on being left by 
her husband, returned to her father's family at Framing* 
ham. The court, at first, hesitated to take cognizance of 
the libel, as the parties had never lived together in the 
county ; but as it appeared that they had had no perma- 
n^nt place of residence, a decree passed to divorce them. 
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S^uirp ▼. Squitv, 
3 MiM. Rep. 184. 



Hopkins r. Hopkin*, 
j» Mam. Rep. 158. 



S MftM. Rrp. 158. 



nichardson t. Riclf 
■ S Mm . Hep. 158. 



Stat. J785, e. 69, S. P. 

Ftlinf^ libel, and no- 
lice to the advene 
parry. 



So, in this ca&e, at Berkshire, Sept. Term, 180f, (he 
evidence was, that the adultery was copninitted in Con-> 
necticut. The husband had occasionally dwelt in different 
towns of that state, and oi JsTenv York^ appearing to have 
had no settled place of residence. The libellant lived 
in the county when the crime was committed, and has 
continued here ever since. The court held this case to 
be within the principle of Lane v^ Lane^ and sustained 
the libel. 

But where the parties live in another state, and one of 
them commits adultery there, and the injured party re- 
moves into this state, and produces a libel for a divorcef 
such libel will not be sustained ; for the state to which 
the parties belong has jurisdiction, and will exercise it 
if it appear expedient. 

So where the party complaining has only changed his 
residence, and the other party continues at the place of 
her former dwelling, the libel ought not to be sustained 
in the county where the former resides. 

As in this case, at Plymouth, Oct. Term, 1806. The 
libellant described himself as then of Wareham in the 
county of Plymoitthi and formerly of Mbunt Deaert, in 
the county of Hancock^ where notice of this libel was 
served ,upon Her. It appeared also, that the marriage 
was had in the same county. The court dismissed the 
libel, observing, that " the statute gave the court jurisdic-' 
Hon only in the county where the fiartiea Eve ;" that *' this 
was an attemfit to evade the statute^ and must not be coun^ 
tenanced," 

By statute, it is enacted, that ho cause of divorce, or 
alimony, shall be brought before the court, unless the 
party, sueing or complaining, shall file his or her libel 
in the office of the clerk of the court, therein setting 
forth, the cause of his or her complaint specially, and 
shall cause the other party, if in this atate^ to be served 
with an attested copy of the same, and witl^ a summon 
to appear at the court, fourteen days at least before the 
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sitting (at said court, where the cause is to be tried} 
otherwise in such manner as the said court shall direct. 

In this case, at Berkshire, Sept. Term, 1807, the res-^ 
pondent was named of Sheffield^ in this county. At a 
lormer term, the libellant took out an order for public 3 mus. Rep. u9, 
notice, in a newspaper. Upon exhibiting the evidence 
that the order had been executed, the court observed, 
that this neswpaper notice can be resorted to only when 
it appears by the Hbel^ that the party to be notified is out 
of the state. If the party is within the state, in such case 
the statute expressly requires personal notice. 

So where the respondent is not resident pithtn the 
state, it is not necessary to file the libel in the clerk's 3 Mass. Rep. sol 
office; but that fact should be stated in the libel, or 
the court have no authority to dispense with personal 
notice. 

In a libel for a divorce, for the cause of adultery^ the 
allegations ought to be so certain and definite, that the ^ ***"• **P' ^^^* 
attorney general may have the means of prosecuting the 
ofienders. The fiarticefia crindnis must, therefore, be 
named, or there must be an averment, that he is unknown 
to the libellant. ^ 

In this case, the allegation was, that the respondent^ 
within five years last past, had deserted the libellant, and J^ S^p|*S?^ 
committed the crime of adultery. It was adjudged bad, 
for its uncertainty. But an amendment was allowed. 

«Sa where the libellant alleged, that since the inter-* ' 
marriage of the parties, the respondent had associated 3 2^.Rep.?9h 
with divers lewd women, and had committed adultery ; 
it was considered too uncertain ; or, at least, there ough^ 
to have been an averment, that the names of the persons 
with whom the adultery has been sujpposed to be com- 
mitted, are unknown to the libellant, (if such was the ^ 
fact). 

In a libel for divorce, if the respondeat appears to o^,^ ^ onok. 

, ^> . • 1 • '^^ 1 M^i. Rep. 341< 

answer, he must put m a plea m writmg. ^ 

VOL. XI. 7 
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III. The evidence. 

In a libel for a divorce from the bonds of matrimon/^ 
^^i^^^S^ proof of the marriage of the parties is indispensable ; tut 
«... .. « * where the libel is for a divorce from bed and board} there 

2.Mim.Hep.iM. js no nccessity to prove the marriage^ unless the feet of 

marriage be denied. 

The marriage, thus proved, must be, to all intents and 
rSlSlire^m'*' purposes, legale for such only have the court power to 

dissolve*. 

Where adultery constitutes the cause of divorce, the 
2 wtaJI Re"?*?*'' ^*^^ of adultery cannot be proved by the mere confession of 

the party, unsupported by other evidence. To vary from 
this rule, would be opening a door for the collusion of 
parties, and be attended with consequences very mis- 
chievous to society ; for if the confession of either party 
was sufficient evidence to obtain a divorce, a vinculo^ z, 
contract of marriage would be at the will of both the 
parties. 

IV. The fegal consequences of a divorce. 

Stat. 1785, c. fi9,i. «. When a divorce shall be had for the causes of aMnity^ 
whatpronerty Aaii cousanguinity,' or of impotency, of either of the parties^ 
wh'^'^ divorce h'^}>- the wifc shall have restored to her, all her lands, tene- 

tained Tor the causes , , 

or affinity, consangfut- mcnts, and hereditaments ; and a judgment may be 

nity, or impotency. * o j 

passed for a restoration to her of all, or such part of the 
persona] estate specifically, or the value thereof, which 
hath come to her husband's hands, by force of the mar" 
riage, as the justices of the supreme judicial court, from 
all the circumstances of the case, shall determine equi- 
table ; and they may make u^e of such kind of process, 
to carry their judgment into effect, as shall be necessary. 
And the court, in case they think proper, may compel 
the husband to disclose, on oath, what personal estate he 
hath received, in right of his wife, and how the same 
hath been disposed of, and what proportion thereof re- 
mained in his hands at the time of such divorce. 
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When the divorce shall be for the cause of adultery^ 



Ibid. 



Ibid. 



committed by the AzMdond, the wife shall have her dower !„„% oraduiterr 
assigned her, in the lands of the husband, in the same band. 
manner as if such husband was naturally dead. 

Where the divorce shall be occasioned by adultery, 
committed by the vdfsy the husband shall hold her per* 
sonal estate for ever, and her real estate during his natural Jjn'Xito"b|j'uST 
life, in case they have had issue, born alive of her body, ^* 
during the marriage ; otherwise, during her natural life 
only, if he shall survive her. Proroided nevertheless^ the 
court may allow her, for her subsistence, so much of 
such personal or real estate, as they shall judge neces* 
sary. 

Whenever a decree of divorce, from bed and board* 

* IbU. 

shall be made, because of the cruelty of the husband^ the 

wife, if there be no issue living, at the time of the divorce, foToiTcniehy^lhJ' 

_ „ , • m* I 1 1 1 • .. biuband, what pro- 

shall be restored to all her lands, tenements, and heredi-iiertyshaiiberestond 

, to the wire. 

taments, and be allowed, out of his personal estate, supK 
alimony as the court shall think reasonable, having re- 
gard to the personal property that came to the husband 
by the marriage, and his ability ; but if there be issue 
living at the time of the divorce, then the court, with 
respect to ordering restoration, or granting alimony, as 
aforesaid, may do, as they shall judge the circumstances 
of the case may require ; and, upon application from 
either party, may, from time to time, make such altera* 
tions therein as may be necessary. 

In case a divorce shall be decreed for cruelty in the 
vdfci whether there shall be issue or not, of the marriage, iiwi- 
at the time of the divorce, the court may order to her, awherethedi«or«ei« 

^, •• 1 ^i»t_«i for cruelty of the wife. 

restoration of the whole, or such part of her lands, tene- 
ments, and hereditaments, and may also assign alimonyi 
as they may judge proper. 

If any persons, who shall be divorced for the cause, 
either of affinity, or consanguinity, shall, after such di- *"*■ •• *»• 
vorce, cohabit together ; such persons, so offending, shall Penalty in ca«e the 

parttei cohabit to. 

be liable to all the pains and penalties, provided by thes^^^r^^'^^^*"^* 
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kws then in being against incest. And if any persons 
shall cohabit, or live together in the same house, after a 
divorce for the cause of prior marriage or adultery, such 
persons shall be liable to all the pains and penalties pro- 
« vided by the laws, then in being, against adultery. 

Provided alnvaya, that no decree of divorce for, or on 
account of adultery, shall bar the issue of such marriage 
t^i^Saot hl?*the ^^om inheriting ; but the question of the right of such 
l^biheri^sr*^ child, or children, to inherit, shall be tried and settled 

upon the principles of the common law, in the same 
manner as though this act bad never been made. 



Ibid. 
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TITI£ XUX. V 

* 

DOWER. 
X ENANT in dower is, where the husband of a woman 

8 Bl. Com. 190. 

IS seized of an estate of inheritance, and dies ; in this 
case, the wife shall have the third i>art of all the lands 
and tenements, whereof he was seized at any time during 
the marriage, to hold to herself, for the term of her" 
natural life. 

1. Of what a wife may be endowed. 

2. At what time she shall be endowed. 

3. Xhe manner of her endowment. ^ 

4. How her claim of dower may be defeated. 

I. Of what a wife may be endowed. 

At common law, the wife is entitled to be endowed of 
all land, tenements, and hereditaments, of which her * **• ^°* "*• 
husband was seized in fee-simple, or fee-tail, at any time 
during the coverture, and of which any issue, which she 
might have had, might, by possibility, have been heir. 
Therefore, if a man, seized in fee-simple, hath a son by 
his first wife, and after marries a second wife, she shall 
be endowed of his lands. But if there be a donee in 
special tail, who holds lands to him, and the heirs of his 
^)ody, begotten on Jane, his wife ; though Jane may be 
endowed of these lands, yet if Jane dies, and he marries 
a second wi|e, that second wife shall never be endowed 
of the lands ^tailed ; for no issue that she could have, 
could, by any possibility, inherit them. 

A seizin, in law, of the husband, will be as effectual as 
a seizin in deed, in order to render the wife dowable ; for vaa, 
it is not in the wife's power to bring the husband's title 



45g 



BOWER. 



UwLlSt. 



to an actual seizuij as it is in the husband's power to do 
with regard to the wife's lands ; which is one reason why 
he shall not be tenant by the curtesy, but of such lands) 
whereof the wife> or he himself, in her right, was acta* 
ally seized in deed. 

The seizin of the husband, for a transitory instant only, 
2BLCQm.ui,i3a. ^hen the same act, which gives him the estate, conveys 

it also out of him again, (as where, by a fine, land is 
granted to a man, and he immediately readers it back by 
the same fine,) such a seizin will not entitle the wife to 
dower ; for the land was merely in transitu^ and never 
rested in the husband ; the grant and render being one 
continued act. But if the land abides in him, for the in- 
terval of but a single moment, it seems that the wife shall 
be endowed thereof. 

Where dower is allowable, it matters not, though the 
husband aliene the lands during the coverture ; for he 
alienes them Uable to dower. 

Thus much as to the common law. We will now at- 
tend to our statutes on this subject. 

Our statute of 1647, has provided, that every married 
woman, (living with her husband, in this jurisdiction, or 
otherwhere absent from him, with his consent, or through 
his mere default, or inevitable providence, or, in case of 
divorce, where she is the innocent party,} that shall not 
before marriage be estated, by way of jointure, in some 
houses, lands, tenements, or other hereditaments, for 
term of life ; shall immediately, after the death of her 
husband, have a right and interest, by way of dowry, in 
and to one third fiart of all such houses, lands, tenements, 
and hereditaments, as her husband was seized of to his 
own use, either in possession, remainder, or reversion, 
in any estate of inheritance, (or frank-tenement, not there 
determined) at any time during the marriage, to have 
and enjoy, for the term of her natural life^ according to 
the estate of such husband, free and ffeely discharged of, 
and frbm^ all titles, debts, rents, charges, judgments, e^^ 
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ecudons) and other incumbrances whatsoever, had, mad^i 
or suffered by her husband, during the said marriage be- 
tween them ; or by any other person claiming by, from, 
or under him^ otherwise than by some act, or consent, 
of such wife, signified by writing, Under her hand, and 
acknowledged before spme magistrate, or others au^- 
tborized thereunto, which shall bar her from any right 
or interest in such estate. 
So, also, by a subsequent statute, it is enacted, that 

- ., _ . . Stat IMS* c. 3d. s. 4. 

the widow of the deceased shall, m all cases, be entitled 
to her dower in the real estate, (where she shall not 
have been otherways endowed before marriage) and to a 
recovery of the same, in manner as the law directs. 

II. At what time she shall be endowed. 

Br statute, it is enacted, that when the heir, or other 

Stat. 1783, t, 40. 1. 1. 

person, having the next immediate estate of freehold, or 
inheritance, shall not, within one month next after de« 
mand made, assign and set out to the widow of the 
deceased, her dower, or just third part of, and in all lands, 
tenements, and hereditaments, whereof, by law, she is, 
or may be dowable, to her satisfaction, according to the 
true intendment of law ; then such widow may sue for, 
and rec^over the same, by writ of dower, to be brought 
ag^nst the tenant in possession, or such persons wh» 
have, or claim right, or inheritance in the same estate, in 
manner and form, as the law prescribes. 

III. The manner of her endowment. 

U|ion rendering judgment for any woman, to recover' 
her dower in any lands, tenements, or hereditaments, rea'> 
sonable damage shall also be awarded to her, from the 
tinle of the demand and refusal to assign to her^ her 
reasonable dower. 

And a writ of seizin, shall be directed to the sheriff of 
the county, his under-sheriff, or deputy, in manner and 
fermy as ii| by law prescribed ; and the sheriff, or other 
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person unto whom by law such writ of seizin is directed^ 
shall cause her dower in such estate to be set forth imto 
her, by three disinterested freeholders of the same coub-' 
ty, under oath, (to be administered by any justice of the 
peace) to sec forth the same equally and irapartiallyi 
without favour or affection, as conveniently as may be. 

Of estates of which a woman is dowable and that be 
entire, and where no division can be made by meets and 
bounds, dower shall be assigned thereof in a special man- 
ner, as of a third part of the rents, issues,, or profits, to 
be computed and ascertained in manner as aforesaid. 

IV. How her claim of dower may be defeated. 

1 . If a woman voluntarily leaves, (which the law calls 
eloping from) her husband, and lives with an adulterer, 
she sKall lose her dower, unless her husband be volun' 
"larily reconciled to her. 

But if the absence of the wife be by consent of the 
Stat. 138, Thopuu'. husband, or be occasioned by bis de&ult, or through 

inevitable providence ; in either of these cases she shall 
not lose her dower. 

S. Another circumstance by whieh a woman loses her 
dower is that of divorce. 

If the divorce was occasioned by reason of afiinity, con-* 

SUt. 1785, G. to, t. 5. . . 

sanguinity^ or of impotency of either of the parties, the 

wife cannot be endowed, for in such case the divorce is 

2BI. Com. 130. totai ; and it is a maxim of the cofnmon law, that " «*« 

nullum mafrimoniunu Ui nulla doa" In such case how- 

Stat.l785,e.«9,l««. 

ever, the wife shall have restored to her all'her landS) 
tenements, and hereditaments ; and a judgment may be 
passed for a restoration to her of all, or such part of the 
personal estate specifically, or the value thereof, which 
hath come to her husband's hands by force of the mar' 
riage, as the justices of the supreme judicial court, from 
all the circumstances of the case^ shall detef mine to be 
equitable. 
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But where the divorce is occasioiTed by the adultery of 
the husband, yet the widow shall be endowed^ notwith- 
standing the divorce be a total one ; for our statutes have 
expressly taken this case out of the rules of the common 
law. 

So by the statute before quoted of 1647, a wife shall 
not lose her dower in consequence of a divorce, where 
she is the innocent party. From this it appears, that 
inrhere the husband is guilty of polygamy, and a divorce 
is had, the first wife may nevertheless be endowed. . 

So too, if the divorce be only a fiartial oney that hf from 

8 Bla Ccnit 130. 

Sed and boards the wife shall be endowed. 

3. If a widow accept a provision made for her, by her 
busbaiKl, in his will, she thereby waves her dower. But 
the law gives her an election, to accept the provision^ or 
claim her dower. But if she elect the latter, she is not 
entitled to any benefit from the former^ unless it appears , 
from the will itself to be the manifest intention of the' 
testator, that she should receive such provision in addi- 
tion to her dower. 

4. A woman, who^ before marriage, receives a settle- 
ment from her husband, by way ofjoiTUurey is al&o barred stat^uM?!''^ 
of her dower. 

A jointure is thus defined, f' a competent livelihood 

S BL C«m. 137. 

of freehold for the wife, of lands and tenements ; to take 
effect in profit or possesjuon, presently after the death of 
the husband ; for the life of the wife, at least.'* 

These four requisites must be punctually observed, 

Ibid. ISf. 

1. The jointure must take effect immediately, on the 
death of the husband. 2. It must be for her own life at 
least, M>d not for the life of another, or for ally term of 
years, or other smaller estate. 3. It must be made to 
herself, and to no other in trust for her. 4, It must be 
made, and so in the deed particularly expressed to be^ 
in satisfaction of her w/iole dower, and not of any particu- 
htr part of it. 

VOL. II. 8 
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If the jointure be made to her after narriagey she has 
her election, aiter her husband's death, and may either, 
accept it, or refuse it, and betake herself to her dower at 
common law ; for she was not capable of consenting to it 
during coverture. 

And if by any fraud or accident, a jointure made before 
marriage proves to be on a bad titlej and the jointress is 
evicted, or turned out of possession, she shall then have 
her dower pm utnto at the common law. 

5. The last and most usual act, by which the right of 
dower is taken away, is the voluntary relinquishment of 
such right, by the deed of the wife in the life-time of the 
husband. The statute of 1647, requires that this act of 

3 V Tawi. 

Thomas's S4. p. 138. the wife, whereby she relinquishes her dower, be signifi- 

AppemL ^ 

ed m writing under her hand, and acknowledged before 

some magistrate, or other person authorised thereunto. 

But there is no act ef the husband, independent of the 

Stat. 1647. "^ , 

L?**w8 ADoend. "^^^**'^**T conscnt and concurrence of the wife, whereby 

her right of dower can be defeated. If, therefore, the 

husband's lands be taken in execution by his creditors, 

yet the widow's right is in no degree affected thereby. So 

4 Bi. Com. 13& ^f ^^^ husband conveys either absolutely or conditionally^ 

SQLHist.L.T. 183. ygt ^i,g widow shsU have her dower in the estate, unless 

she joined with her husband in the deed, and thereby 
signified her voluntary release of her right of dower, in 
the estate thus conveyed ; or unless she made some other 
relinquishment of equal validity. 
Stat im s SI. ^^ £ngland, the widow of a traitor is barred of her 

AppSi^^ ^' dower, by reason of her husband's crime. But in this 

commonwealth, our statute of treasons has declared^ that 
the wife of such offender shall not lose her dower. 
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TITLE L. 

DUELLING. 

JL o Blay another in a duel is punishable bv common 

4BLCoitt.1M. 

lawy with death, because the circumstance of the killing 
is in every such case, distinguished by an essential cha-kuSnemtheria 
racterjstic of murder, that of malice afore-thought : For 
express malice, says Blackstone, is when one with a ' 
sedate deliberate mind, and formed design, doth kill ^ 
another ; which formed design is evidenced by external 
circumstances discovering that inward intention ; as ly- 
• ing in wait, antecedent menaces, former grudges, and 
concerted schemes to do him some bodily harm. This 
takes in the case of deliberate duelling, when both par- 
ties meet avowedly with an intent to murder. Thinking 
it their duty as gentlemen, and claiming it as their right, 
to wanton with their own lives, and those of their fellow 
creatures ; without any warrant or authority from any 
power either divine or human, but in direct contradic- 
tion to thcL. laws both of God and man. And therefore 
the law has justly fixed the 'crime and punishment of 
murder on them, and on their seconds also. 

By statute it is enacted, that if any person shall volun- 
tarily engage m a duel with rapier or small sword, back 
sword, pistol, or other dangerous weapon, to the hazard M^jn "! Td«Jur 



of life, when no homicide shall ensue thereon ; and if any a^'^haUel?^ to ano!"' 

t'. r.orheinii^ know- 
person shall, by word, message, or m any other manner, ingiy a second. 

challenge another to fight in a duel as aforesaid, when no 

duel shall be fought thereon, every such offender, and 

every person who shall be knowingly a second, agent, or 

abetter in such duel or challenge, upon due conviction of 

either of the said offences, in the supreme judicial court, 

shall be punished as a felonious assaulter ; and for his 
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further punishment^ shall be disqualified from holding, 
and incap'tbie of any office .or place of honouf, profit or 
trust, under this commonwealth, during the term of 
twenty years from and after such conviction. 

The same statute has further provided, that if any per* 
son shall accept a challenge to a duel, and shall consent 
to fi^ht therein as aforesaid, when no duel shall there- 
upon ensue, every such offender, and every person who 
shall knowingly be a second, agent, or abetter in such 
w^MifgkoMwm^^ acceptance of a challenge, upon due conviction thereof 

in the supreme judicial court, shall be punished by im- 
prisonment in the common gaol, not exceeding one year, 
and shall be disqualified from holding, and incapable of 
any office or place of honour, profit or trust, under this 
commonwealth, during the term of five years^ from and 
after such conviction. 
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TITLE U. 

ELECTIONS. 

1 . ' X HE legal qualifications of voters. 

2. The legal qualifications of candidates for electire 
offices. 

3. The rights and duties of towns, districts, and plan- 
tations, in the choice of state senators, counsellors, and 
representatives. 

4. The time of meetings for elections. 

5. The duty of selectmen and assessors previous tor 
meetings for elections. 

6. Proceedings in elections. 

7. Liability of selectmen, assessors, and sheriffs, for 
neglect of duty in respect to elections. 

8. Penalty for the misbehaviour of voters. 

L The legal qualifications of voters. 

1. Electors of President and Vice PresidentI 
Each state shall appoint, in such manner as the legis- ^ 

lature thereof may direct, a number of electors, equal to^'*** 
the whole number of senators and representatives^ to 
which the states may be entitled in the congress. 

2. Representatives to Congress. 

The electors in each state shall have the qualifications ,^.^ . 
requisite for electors of the most numerous branch of the 
state legislature. 

3. Senators to Congress. 

The senate of the United States shall be composed of 

Ihid.t.3. 

twi) senators from each state, chosen, by the legislature 
thereof, for six years ; and each senator shall have one 
v^te. 
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4. RspRliSEKTATXyES TO THE GeNBBAL CoURT. 

CMHLt.i.i.s.wt4 Every male person, being twenty one years of age, 

and resident in any particular town in this common- 
wealth for the space of one year next preceding, having 
a freehold estate within the same town of the annual in- 
come of three fioundsj or any estate of the value of Mxty 
fiouruU^ shall have a right to vote in the choice of a repre- 
sentative or representatives for the said town. 

5. Governor and Lieutenant Governor. 

^ , . , ^ . Those persons who shall be qualified to vote for sen- 

CMMK. C* 1| t« If MTt* Sa 

ators and representatives, within the several towns of this 
commonwealth, shall, at a meeting to be called for that 
purpose, on the first Monday of April anhually, give in 
their votes for a governor, &c. 

The qualifications of the electors of lieutenant gover- 
nors, shall be the same as are required in the election of 
governor. 

6. Senators to the General Court, and Coun- 
sellors. 

Every male -> inhabitant of twenty one years old and 
* upwards, having a freehold estate within the common- 

wealth of the annual income of three fiouncUt^ or any estate 
of the value of sixty pounds^ shall have a right to give in 
his vote for the senators for the district pf which he is an 
inhabitant. And to remove all doubt concerning the 
meaning of the word inhabitant, in the constitution, every 
person shall be considered as an inhabitant for the pur- 
pose of electing and being elected into any <^ce or 
4 place within this state, in that town, district, or planta- 
tion, where he dwelleth or hath his home. 

7. Register of Deeds and County Treasurer* 

« -* , The former is chosen once in five years, the latter 
Ibid. 1785, c. 70, «.!, annually. The qualifications of voters iii the choice of 

both these officers, are the same as those required of 
voters in the choice of representatives to the general 
court. 
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S. TowK Officers. 

The freeholders and other inhabitants of each town, in ^^ ,«.. .. 
this commonwealth, who shall pay to one single tax, be- 
sides the poll or polls, a sum equal to two thirds of a 
single poll-tax, are entitled to rote for ail town officers, 
and in all other town affidrs. 

II. The legal qualifications of candidates for electiye 
offices* ' 

1. RsPRleSEMTATiyES TO COHGBEBS. 

No person shall be a representative, who shall not 
have attained to the age of twenty -five years, and been ' ' '** 

seven years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that state in which 
he shall be chosen. 

2. Senators of the United States. 

No person shall be a senator, who shall not have at- 
tained to the age of thirty years, and been nine years a 
citizen of the United States, and who shall not, when 
elected, be an inhabitant of that state, for which he shall 
be chosen. 

3. Governor and Lieutenant-Governor. 

No person shall be eligible to either of these offices, 
unless, at the time of his election, he shall have been an ^^'«^«'*» ■•*»■«•«► 
inhabitant of this commonwealth for seven years next'^'^*'^*'**^- 
preceding ; and unless he shall, at the same time, be 
seized, in his own right, of a freehold within the com- 
monwealth, of the value of one thousand pounds ; dnd 
unless he shall declare himself to be of the christian re- 
ligion. 

4. Senators and Counsellors. 

No person shall be capable of being elected as a sena- 
tor, who is not seized in his own right of a freehold with- ** f >• s. •«*•». 
in this commonwealth, of the value of three hundred fiounds 
at least, or possessed pf personal estate to the value of 
Hx hundred pounds at least, or of both to the amount of 
the same sum', and who has not been an inhabitant of this 
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commonwealth for the space of five yearS) immediately 
preceding his election ; and at the time of his election, he 
shall be an inhabitant in the district for which he shall be 
chosen.* 

5. Electors of Prxsidskt ANn Vice-Presidbnt. 

No particular qualification is required to render a man 
eligible to the office of an elector of president and vice- 
president ; but no senator, or representative, or person 
holding an office of trust or profit, under the United 
States, can be elected. 
^ 6. Representatives to the General Court. 

Every member of the house of representatives, for one 

Court* cXf •• 5f lit. S. 

year at least next preceding his election, shall have been 
an inhabitant of, .and have been seized* in his own right, 
of a freehold of the value of one hundred fioundsy within 
the town he shall be chosen to represent, or any rateable 
estate to the value of two hundred fiounds ; and he shall 
cease to represent the s'aid town, immediately on his 
ceasing to be qualified as aforesaid. 

T\ County Treasurer. 

A county treasurer must be r freeholder, and resident 
in the county for which he is elected. 

8. Register of Deeds. 

A register of deeds, must have a freehold within the 
ibid.i78S,c«»«s.i. county for which he is elected, of the annual income of 

ten fiounds^ at the least. 

* Mine counsellors shall be annually chosen from among^ 'the 
nMd.e.],s.s,art.5. persons returned for counsellors and senators, on the last Wed- 
nesday in May, by the joint ballot of the senators and represents- 
tivess assembled in one room. And in case there shall not be found, 
upon the first choice, the whole number of nine persons, who will 
accept a seat in the council, the deficiency shall be made up by the 
electors aforesaid, from among the people at large ; and the num- 
ber of senators left, shall constitute the senate for the year. The 
seats of the persons, thus elected from the senate, and accepUn^ 
the trust, shall be vacated in the senate. 

Not more than two counsellors shall be chosen out of any one 
district of this commonwealth. 
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III. The rights ^nd duties of towns^ districts and plan* 
tations, in the choice of counseliorS) senatorsy and repre* 
sentatives to Che genenii court. -^ 

The constitution provides, that there shall be annually 
elected by the freeholders, and othe* inhabiunts of this*'^*'*^**' 
tommonwcakh, qualified as in this constitution is P>'o-SKStobediSwW 
tided, forty persons to be counsellors and senators, for******^ 
the year ensuing their election ; to be chosen by the in- 
habitants of the districts, into which the commonwealth 
may, from time to time, be divided by the general court 
for that purpose. And the general court, in assigning 
the numbers to be elected by the re^>ecUve districtSi^^^ilttog^ra 
shall govern themselves by the proportion of the public in^'the nai^T'to^ 

elf cted by esch dn* 

taxes paid by the said districts ; and timely make known tnct. 

to the inhabitants of the commonwealth, the limits of 

each district) and the number of counseilors and senators 

to be chohen therein ; provided, that the number of such Kunifaerordittrietfc 

districts shall be never less than thirteen; and that no no distnet entitled t« 

choose niope *hftn vs 

district be so large, as to entitle the same to choose more lenaton. 
than six senators. 

* The constitution has further provided, that there shall 
be a meeting annually for ever, of the inhabitants of each *^ 
town, in the several counties of this commonwealth, for l^^^^^^^ySt 
the purpose of electing persons to be senators and coun-iSj^I'**" •******"* 
«ellors. 

The -coitstitution has further provided, that the inhabi- 
tatits of plantations unincorporated, qualified as the con- '^^ 
i^titution provides, who are, or shall be empowered and giiwbiiftntt fninajh 
required to assess taxes upon themselves, towards the Kf"^-^*!!i'i '"iT* 
support of government, shall have the same privilege oi ^JJl^tonaadcomiP 
Tcyting for counsellors and senators^ In the plantations 
where they reside, a^ towh inhabitants have in their res- 
pective towns. And all other persons in places unincor- 
porated, (qualified as aforesaid) who shall be assessed to 
tlte support of government by the assessors of an.adja* 
cent town, shall have the privilege of giving in their votes 
for counsellors and senators in the town where they shall 
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be Msessedi and be notified of the place of meeting b]r 
tbe selectmen of the town where they shall be. 

The constitution has further provided, that every cor- 
porate town, containing one hundred and fifty rateable 

J?w,Suw^ towS P®^^*» "^^y «^^c^ ^P^ representative ; every corporate 

town, containing three hundred and seventy-five rateable 
polls, may elect two representatives; every corporate 
town, containing siiL hundred rateable polls, may elect 
three representatives; and proceeding in that manner, 
making two hundred and twenty-five rateable polls the 
mean increasing number for every additional represen- 
tative. 

Provided, neveriheless, that each town now incorporat- 
ed, not having one hundred and fifty rateable polls, may 

Proviso* af to towns 

incorpomtcd at the elcct One representative : but no place shall hereafter be 

time of the aduptioa 

fli the eoQstituuoii. incorporated with the privilege of electing a representa- 
tive, unless there are within the same one hundred and 
fifty rateable polls. 

The constitution has further providedrthat the house 
of representatives shall have power from time to time, 

J^M^^mu^S^ to impose 'fines upon such towns as shall neglect to 

post flnes iip<Hi towns , - i^.t. .«. 

^lich do not choose choose and return members to the same, agreeably to 

memben. , . 

this constitution. 

IV. The time of meetings for elections. 

1. Governor^ Liuutekant Governor, and Sena- 
e. \s!i,.<rt.3. TORS, are elected on the first Monday of April, annually. 

«. 2, ». 2, art. I. « Ti ' g^ ^ 

c 1, 1. 2, art 2. 2. Representatives to the General Court are 

Ooostc j,s.s,att.«.gjg^jg^ in the month of May, annually, ten days at least, 

before the last Wednesday in that month. 

3. Representatives to Congress, are elected on 
the first Monday of November, biennially. 

4. Town Ofiicers, County Treasurer, and Register of 
Md )785.*c. 7^s. 1. Deeds. These are all chosen in the month of March or 

IbM. 1789^ c. 60^ s. 1. 

April ; the two firsts annually ', the la&t) once in five years. 
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V. Duty of selectmen and assessors previous to meet- 
ings for elections. 

The selectmen of the several towns and districts, and 
the assessors of the several unincorporated plantations, 
shall, before entering on the execution of their respective Mn^"i«'^toMtL 
offices, take an oath, or, if they have conscientious scru- I 

pies, an affirmation, according to law, before some justice I 

of the peace, or the clerk of the town, district, or planta- 
tion,' whereof they are selectmen or assesses, faithfully 
and impartially to discharge the duties of their office 
respecting all elections, and the returns thereof; and a 

certificate of said oath or affirmation, shall be recorded in * 

the records of such town^ district, or plantation^ accord- 
ingly. 

So, it shall be the duty of the assessors of such town 
and district, within this commonwealth, on or before the 
first day of March, annually, to make out and deliver to ^d»7ridt['^^omak» 
the selectmen thereof, a correct and alphabetical list of^immen^ahrt^r 
all such inhabitants of their respective towns, or districts) 
as shall appear to them qualified by the constitution of 
this commonwealth, or of the United States, respectively 
to vote for governor, lieutenant governor, senators, re- 
presentatives in the general court, or in congress ; which 
list, it shall be the duty of the selectmen of such town, or \ 

district, at some time within ten days, then next follow- 
ing, to revise and correct, as to them shall appear neces- . 
sary, so that the same shall, in their opinion, be a com- 
plete list of such of the inhabitants within their respec- 
tive towns, or districts, as shall be constitutionally quali-. 
fied to vote in the elections aforesaid. 

And the assessors of every plantation are alike requir-j^^ 
cd to furnish themselves with like lists, on or before the Asf««>riof phnt»- 

tion» to ftimish thcim 

tenth day of March, annually. ■eiw. with like ite . 

And it shall be the duty of the several towns and dis- 

, Ibid. 

tricts, and the assessors of plantations aforesaid, respec- 
tively, to publish the said lists within their respective hUSiJ"^**^'**^ 
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« • 

l»wiis« districts, or plantationSf by causing triM copies 

thereof lo be posied up at two or more public pkdtf:es m 
such towns, districts, or plaotations, fburteeo days at least, 
before the firat Monday in April, annually. 

And it shad also be the duty of the selectmeu of such 
''''' towns, or districts, and the assessors of such plantations, 



Seiectinfli and anet- to be provided with, and have a complete list as aforesaid^ 

•on to be iNomlMl "^ " "^ ^ 

!iull'^*tto***ibi*^'*^ every meeting for the choice of governor, lieutenant 
•i^tioat. governor, senators, representatives in the general court, 

or in congress : which list shall be so corrected, previous 
nctifi p!^^^»to^ to the opening of any such meeting, as to contaiii all the 

tgualified voters for the particular election then to be made. 
And no such meeting shall be opened at an earlier hour 

than eleven of the clock of the forenoon of the day of the 
AtwtmtSnietiw clecMon, except in such towns, where the number of 

Biivtiniiiuijbe. * 

*P*^**^ f^ualified voters shall exceed five hundred ; in which last 

t. iso^ciiT.s. h ^^^^ ^^^ meeting may be opened at ao earlier hour than 

Wherr thr oaalMcd 

imten«aee«iftt« • eleven of the clock, at the discretion of the selectmeu of 



IhU. 



such town. 
And it shall be the duty of such selectmen, or asses* 

Stftt 180S, t. lift, 1. 1. ^ |_ • . ^ • ^ ^1 

sors, to be m session at some convenient place, imme- 
•SrS^iillJJS^ diately preceding such meeting, for so long time as they 
^evKNii to uie ni«et. jhaji j^dge nccessary, to receive evidence of the qualifi- 
cations of persons, whose names have net been entered 
on the list published as aforesaid, and to give public iich> 

SJtn%" du^1ime**ind **^® ®^ ^^^ ^*"*^ *"** place of such meeting, when they 
pi.^'ofMch«^^ publish the said list as before directed. 

It is however provided by a subsequent statute, that 
tat.1 e.ii7,i. . .^i^gpg ^i^g number of qualified voters 'shall exceed one 

5?'^J.JJ"fnSTh,J°.'J! "* thousand, it shall be the duty of the selectmen of such 
Jih^rlTVh'^quBHSeii lo'^D to be in session, at some convenient place, on the 



thouMwi. "^ day immediately preceding such meeting; and when this 

shall happen on Sunday, then on the Saturday immediately 
preceding such meeting, and for a time as much longer^ 
previous to said day as they shall judge necessary, to 



^ ■ ■ < . . >■ ■ IM^—— IIPW 



receive the endence of tlw quaiificatioii&«f the peraons 
afoveMftd* 

Note.— On Jvtnt 19t)i, 1809, iffae (bHo^ng^ act wm poBsed, en- 
titled, ^An act, in addition to an act, entitled an act, for *egiilititt|p 
towni, aeltini^ fertli their power, and for the cboi«e of ^amn offi- 
ce»8, and for repealing all lawab^retofore made for that ptsTpoae/* 

Sxc. 1. Be it enacted by the wnatt and boute if rtprtMentatwet in 
^ftneral cmm atiemUfd^ tad fy tie authoriiy eftke mme. That the fol« 
lowing town officers* namely, the clerk, treasurer, selectmen* and 
aMessors, shall be elected by baUot, but all other town officers 
majr be chosen by that, or any other method, as the electors pre* 
sent sbaU agvee upon > and no ballot shall be teceived at any meetf 
Ilig> of the several to wna. and districts in thU commonwealth, fiu^ 
4ie eh e 'wt of e town officeir» or oi^cers, before nine o'clock in the 
InreeooiE^ nor afWr four o'^lfock, in tbe afternoon* 

$««t, ^ A it/vnher enacted, Tkat it shall be the dut^ of everji 
eaWector of tnzoa, in the several towns and districts aforesaid, foe 
tbe two last years immediately preceding the first day of March, 
aeauaUy,^ an4 they are hereby aeveral^ authorized and direcf^edt 
to make out aind return to the assessors of the several towns and 
dktmcts, hr the time being, or to such other persona as perform 
Ike eAce of assessor** of $u<ch towns and distriots, thirty days pre« 
vioue. to the first day of Mareh annuaUy, an accurate list of tke 
names of all those persons fVom whom tke sajd collectors shall 
have received any sum of money, aa payment ibr taxes, far eithat 
of said two years, and to the name of each person, eacb coUeotor 
ahaH* respectively annex the said sum of money which he shall have 
ao received item auch person on the account aforesaid. And it 
skaU be the duty of the said assessors* or of suoIk persons as per« 
fpcm, tlie office of aaseasors, to receive and esamine the list afore«> 
said, and f;*rthwitk to make out an alphabetical list of the names of 
all those persons, from whom the said collector or collectors shall 
have received in payment of the taxes assessed in sud town, for 
eitker of the two years neikt preceding, a sum of money equal to 
one poll tsix, andtwo-thirds of a single poll tax^ and who, in addition 
to having paid the said tax, as aforesud, shall have been taxed for 
the y«ar next preceding the said first day of March, to the said 
amount, and whose taxes for either of the said years shall not have 
been abated. And the said assess9r8, or other persons performing 
the office of assessors, for the time being, shall publish the said 
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VI. Proceedings at elections. 

1. Ik the cask or Governor^ LivuTitKAirT Go* 
yxrnor, skmatorsy and rxprrsrntatiyss to thb 
General Court. 

At the meetings for these elections, the selectmen of 
aii.c.%ft.\)iics. the several towns, and assessors of plantations, shall pre- 



alphabetical list, by posting up the same in two or more public 
places, in such towns or districts, fourteen days, at least, befcve the 
annual meeting for the choice of town and district officers, in their 
respective tawns or districts ; and shall also furnish the moderator 
of such meeting with alike alphabetical list t and if the said collec- 
tors, assessors, or persons performing the office of assessors, shall 
unreasonably refuse, or neglect to make out their respective lists, 
and to return, publish, and furnish the same as aforesaid, they ah all 
for each offence, severally forfeit a sum not exceeding fine bundred 
doUarM^ nor less than,^/^ dollart^ to be recovered by action of debt, or 
by indictment in any court proper to try the same ; one moiety 
thereof to the use of the poor of the town, and the other moiety to 
the person or persons who shall sue or prosecute therefor. 

8ec. 3. Be it further enacted^ That the freeholders and other in- 
habitants of each town and district, being citizens of the United 
States, and being twenty-one years of age, or upwards, vdiose 
names shall be on the said alphabetical list, shall be legally enti- 
tled to act and vote at any legal meeting of the said inhabitants : 
and4f any person not so legally qualified and entitled to act, and 
vote as aforesaid, shall g^ve a ballot, or otherwise act, or vote at 
any such meeting, or if any person so legally qualified, shall at any 
one Ume t>f balloting, at any such election, fraudulently give in 
more than one vote, for one person, for either of said offices, every 
such person shall, for every such offence, forfeit a sum not less 
than thirty dollars^ nor more than vajo hundred dollare, to be recover- 
^ as aforesaid. 

Sec. 4. ^e it further enacted^ That no person shall be permitted 
to give his vote at any meeting, for the choice of the town and 
district officers before named, unless his name be found upon said 
alphabetical list ; and any moderator of such meeting, wilfully and 
knowingly permitting any person to vote, contrary to the provision 
of this act, shall forfeit one hundred doUart^ for every such offence, 
i<) be recovered as aforesaid. 
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side impartially (1) ; and shall receive the votes (3) of all 
the inhabitants of such towns^ present and qualified, and stati705,e.'M,«-i* 
shall sort and count them, in open town meeting, and in selectmen or anet- 
presence of the town clerk, who shall make a fair record, thne me!^^... Mrt 

, , the votet.*.>ieftl them, 

in presence of the selectmen, and in open town meeting, aod direct them to 

*^ J r o» thesecrvuuyof the 

of the name of every person voted for, and of the num- commonwealth, 
ber of votes against his name ; and a fair copy of this 
record shall be attested by the selectmen and the town 
clerk, and shall be sealed up, directed to the secretary of 
the commonwealth for the time being, expressing the 
purport of the contents thereof. 

When the votes are thus sealed, they must, (excepting 
votes for representatives) be transmitted to the sheriff of ^f^*^^^;^-^JJJ|* 
the county^ wherein the town lies, thirty days at least, ****•*" ^■•*'*^*' 
before the last .Wednesday in May ; in which case, the JJj^^^AeJ^ 
sheriff must return them to the secretary's office, seven- ^'i''*"*- 
teen days at least, before the said last Wednesday in May. 
But if the clerk omits to transmit them to the sheriff, he 
or the selectmen must cause them to be returned to the 



(1) By statute, 1795, c. 55, s. 3, it is enkcted, that the selectmen 
and assessors, authorized and required to preside in any meeting 
of a town or plantation, which shall be convened for the election 
of governor, lieutenant governor, counsellors, and senators, elec- 
tors of the president of the United States, representatives in cdn- 
gress, or representatives in the legislature of this common wealthy 
shall have all the powers which are legally vested in the modera- 
tor of town meetings, for the regulation thereof. And in suck 
meetings, the selectmen or assessors presiding shall have power« 
and it shall be their duty to refuse the vote of any person, not qua- 
lified to be an elector, whose qualifications shall be determined ac- 
cording to the constitution of this common wealthy or the consti- 
tution of the United States, as the case may be. 

(2) By Stat 1800, c. 74, s. 2. it is enacted, that whenever a 
meeting is holden in any town or place, for the purpose of choos- 
ing persons for counsellors and senators, the selectmen or asses- 
sors, presiding at such meeting, be, and hereby are directed to call 
on the voters in such meeting, qualified for choosing such officers^ 
requiring each of them to give in their votes on one list, for as 
many differrat persons as are then to ke chosen to tiie sane effice; 
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« secretary's office, seventeen days at least} before the sadd 

last Wednesday in May. 

When a representative is elected, it is the duty of the 
i7M»«.M,i.i. ggi^ctmcn to cause the person thus elected, to be notified 

Rm^uut^ioUie ^'*®'*®^^» ^y * constable of the town, or any other person 
fnfteiaicsuiL specially authorized for that purpose by the selectmen^ 

within three days next afterwards; and the selectmen 

present) or the major part of them, shall make and sign 

a certificate and return of such election ; and shall causae 

the same to be delivered into the office of the secretary 

of the commonwealth, on or before the last Wednesday 

of the same month ; or such election shall be certified to 

the house of representatives, to their acceptance. 

The form of this certificate is prescribed by statute. 

^'^""^ ^ ' When the votes are returned into the secretary's 

5te ^^S i» office, the seals thereof shall not be broken, but the same 

pum to leuMin tt» ^j^^j j^ ^^^^ entire, as they were received, until delivered 



by him to those whose province it is to examine into and 
decide the election. Which votes thus returned, must 
be delivered by the secretary on the last Wednesday of 
May. 

The returns for governor are to be examined by the 
e.|,ci,ait.s. g^uj^j^ i^jjjI hQug© Qf representatives. And in case of an 

J«SaSiS'bythe^ cloction by a majority of all the votes returned, the choice 
i^tciCT^tiTOir *^ shall be by them declared and published: but if no per* 

son shall have a majority of votes, the house of represent 
tatives shall, by ballot, elect two oat of four persons, who 
had the highest number of votes, if so many shall have 
been voted for ; but, if otherwise, out of the number voted 
for i and make return to the senate of the two persons so 
elected ; on which the senate shall proceed, by ballot^ to 
elect one, who shall be declared governor. 

The return of the votes for lieutenant c:overnor, and the 

declaration of his c^lection, shall b^ in the same manner 

fovemortofa^ra^^ as that of governor. And if no one person shall be found to 

fl^Bcd etc ill tfiB 

■uneinaniiertithoie liave a majority of all the votes returned, the vacancy 

shaU be filled by the senate and house of representatives^ 
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in the sam^ manner as the governor 19 to be elected, in 

case no one person shall have a majority of the votes of ^ 

the people to be governor. 

The senate shall be the final judge of the elections, re- ^^^ e.i «.« «t.«. 
turns, and qualifications of their own members, as pointed t 

The senate to judge 

out in the constitution ; and shall, on the last Wednesday of the ei-etions. re- 
turns, and ^ualincai> 

in May, annually, determine and declare who are elect- jj'^jj^f^^*"*'®^*^ 

ed by each district, to be senators, by a majority of votes. ^< 

And in case there shall not appear to be the full number 

of senators returned, elected by a majority of votes for 

any district, the deficiency shall be supplied in the fol- 1 

lowing manner, viz. The members of the house of re-,_ . . ^ _ 

" Ifthewbe netara^ 

presentatives, and such senators as shall be declared ^^1;^^ '^jJ^,*",°^5J; 
elected, shall take the names of such persons as shall be Kowlht'l'fimiiy ] 

found to have the highest number of votes in such dis-' '^^^ ■' 

trict, and not elected, amounting to twice the number of 
senators wanting, if there be so many voted for ; and out 
of these, shall elect, by ballot, a number of senators, suf- 
ficient to fill up the vacancies in such districts ; and in 
this manner all $uch vacancies shall be filled up in every 
district of this commonwealth ; and in like manner ail 

vacancies in the senate, arising by death, removal out of * 

the state, or otherwise, shall be supplied as soon as may- 
be, after such vacancies shall happen. 

And that there may be a due convention of senators, ,^, _, , 

' Ibid, art 3. 

OB tho last Wednesday of May, annually, the governor, 

Governor to inue hii 

with five of the council, for the time being, shall, as soon' summons to the sena- 

tors chosen. 

as may be, examine the returned copies of such records ; 
and fourteen days before the said day, he shall issue his 
summons to such persons as shall appear to be chosen 
by a majority of voters, to attend on that day, and take 
their seats accordingly. 

The house of representatives shall be the judge of the const. e.i,s.s, art i«. 

. , ,.o . *. . House of represenla. 

returns, elections, ana quaiificaUons of as own members, ^"^ <o)^ l^^i"^)?^ 

* of the elections of iti 

a$ pointed out in the constitution* **^ members. 

And whereas the elections appointed to be made by iwd. c.8,..3,art.r. 
the constitution, on the last Wednesday in May, annual- ^*^*^***''^" 

TOL. II. 10 
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I79 hy the two houses of the legislature^ may not be 
corapleted on that day, the said elections may be adjourn- 
ed from day to day, until the same shall be completed. 
And the order of elections shall be as follows : The va- 
cancies in the senate, if any, shall first be filled up; the 
governor and lieutenant governor shall then be elected^ 
provided there should be no choice of them by the peo- 
ple. And afterwards the two houses shall proceed to the 
election of the council. ' 

Ibid, c 6 art I. '^"^ person, chosen governor, lieutenant governor, 

counsellor, senator, or representative, and accepting the 

Decltntion to be ^ r o 

made :md Aubtcriixd trust, shull, before he proceed to execute the duties of 

^theieoffioen.| ^ 

his place, or office, make and subscribe a declaration, 
thut he believes in the christian religion, and that he is 
seized and possessed in his own right, of the property 
requited by the constitution, as one qualification for the 
office, or place* to which he is elected. 
ji^ » And the governor, lieutenant governor, and counsel- 

lorsi !$hall make and subscribe the said declaration, in the 

In whow pretence 

•uchdeciarAtion shall presence of the two houses of assembly ; and the senators 

be made aud tubscnb* ^ ^ 

^> and representatives, before the governor and council for 

the time being. 

And every person, chosen to either of the places or 

Ibid. 

offices aforesaid, shall, before he enters on the discharge 
andafctjunufMu^ of the business of his place, or office, take and subscribe 

the declaration or oath of allegiance and abjuration, pre- 
scribed in the constitution.* 

2. In the case ov Counsellors. 
Nine counsellors shall be annually chosen, from among 
ibii t.2»i.3,wt.f: the persons returned for counsellors and senators, on the 

last Wednesday in May, by the joint ballot of the sena- 
tors and representatives, assembled in one room. And 
in case there shall not be found, upon the first choice9 
the whole number of nine persons, who will accept a 
seat in the councils the deficiency shall be made up by 

^ * See VoL 1. part 1. Appendix, Mo. f. 
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Ihe electors aforesaid, from among the people at large; 
and the number of senators left> shall constitute the senate 

for the year. The seats of the persons th;us elected from : 

the senate, and accepting the trusty shall be vacated in 
the senate. 
Not more than two counsellors shall be chosen out of 

• ^ Ibid, art 4, 

any one district of this commonwealth. 

3. In the cask of SKcasTART* Treasurer, Coh- 
iiissART, Notaries-Public, and Naval-Officers. 

These officers shall be chosen annually, by joint bal- 
lot of the senators and representatives, in one room*^****"^**^*'' 
And that the citizens of this commonwealth may be as- * 

sured, from time to time, that the moneys remaining in 
the public treasury, upon the liquidation and settlement , 

of the public accounts, are their property, no man shall 
be eligible as treasurer and receiver-general more than| 
five years successively. ^ 

4. In the case of Representatives to Congress. 

For information under this head, the reader is refer- 
red to the Appendix Nos. 2 and 3. where he will see two 
acts on this subject; the first in ^tat. 1801, c. 76, entitled, 
<* jIn act J dividing the commonwealth into seventeen districts^ 
/or the choice of refiresentativea in the congress of the United 
States^ and prescribing the mode of election:** the other is, 
Stat. 1 102, c. 5. and is in alteration and amendment of 
the first act.* 

5. In the case of Town Officers. 
A moderator, shall be first chosen by a majority of 

votes, who shall be thereby empowered to manage and * ** '** ' 

regulate the business of the meeting ; and Vhen a vote, I^^^^JJ^iSj^lI 
declared by the moderator, shall, immediately after such ^"^^* 
declaration, be scrupled or questioned by seven, or more, 
of the voters present, the moderator shall make the vote 
certain, by polling the voters, or such other way, as the 
meeting shall desire. And no person shall speak in the 
meeting, before leave first had and obtained from the 
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moderator, nor when any other person is orderly 9peak<» 
1^ ing ; and all persons shall be silent at the desire of the 

' moderator, on pain of forfeiting Jive ihiUmgs for the 

breach of every such order, to the use of the town. And 
if any person shall, after notice from the moderator, per* 
aist in his disorderly behaviour, then it shall be lawful for 
the moderator to direct such disorderly person to with* 
draw from the meeting; and such disorderly person, upon 
his refusal or neglect to withdraw, shall forfeit and pay e 
fine of ^tventy %hildrifr^ to the use of the same town ; and 
may, also, by direction of the moderator, be carried out 
of the meeting by some constable of said town, and put 
in the stocks, cfige, or some other place of confinement^ 
anQ there be detained for the space of three hours, unless 
the town* meeting shall sooner adjourn or dissolve. 
• md. And the moderator of any town-meeting, chosen as 

\ ,, ^ aforesaid, is authorized, in case no justice of the peace 

Moderator empower^ ' ' j » 

Sfihep*lwrii"ir^* ^ present, to administer to the clerk, in open town- 

■gf^to iwear town meeting, thc oath by law prescribed to the same office. 

f The qualified voters may then, by a major vole, choose 

a clerk, who shall be under oath, truly to record all 
2nui*ke^ch«Su*** ^**tcs passed in such and other town-meetings, during 

the year, and until another clerk shall be chosen and 
sworn in his stead, and, also, faithfully to discharge all 
the other duties of his said office ; three, five, seven, or 
nine able and discreet persons, of good conversation, in* 
habiting in the town, to be selectmen, or townsmen, and 
overseers of the poor, where other persons shall not\be 
particularly chosen to that office, (which any town may doi 
if they shall think it necessary and convenient); three or 
more assessors ; two or more judicious persons for fence* 
viewers ; treasurer, surveyors of high-ways, surveyors of 
lumber, wardens, tything-men, sealers of leather, mea- 
surers of wood, clerks of the market, constables, and 
other lusual town-officers ; the said officers to be chosen by 
ballot, or by such other method as the voters agree upon. 
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And the town^clerk^ or two of the selectitieiif shall 
forihwith make out a list of the names of all those who 
thadl then be chosen into office, of whom an oath is by law ^'JJJSwJtStim? 
required, and deiiyer the same to some constable, or con- |!^rto*ttkfi^'^ 
stabies, of the same town, tog^ether with a warrant to 
him or them directed, who is required, within three 
days after receiving such warrant, to notify and sum- 
mon each of the said persons to appear before the town*" 
clerk, within seven days from the time of such notice^ 
to take the oath, by law prescribed, to the office into 
which they are severally chosen. 

And every person who shall neglect to appear before 

IfaiiL 

the town-clerk, within the said seven days, and take the 
oath of office unto which he is chosen and summoned, as to^^arS^^duke' 
aforesaid, which oath the town-clerk is authorised to 
administer, (unless such person is by law exempted 
from serving in the office) shall forfeit and pay to him^ 
or them, who will inform or prosecute therefor, the sum 
of tMrty ahUUngsy except constables, and such other offi- 
cers) for whose neglect a different penalty is provided ; 
two-thirds for the use of the town, and the other third to 
the use of the prosecutor. 

Pnrvided always^ that any person who shall take the 
oath of office before a justice of the peac^, and file a cer- ^***- 
tificate thereof with the town-clerk, within the said ten ptotim, where wefc 

oath IS taken before a 

days, shall be. exempted from the said fine. And «veryJ^'J^«^«/^;»»5P^^«^^^^^ 
constable shall, at the expiration of the term of ten daysS,^''^^****"^** 
from the time of receiving such warrant, make a return penaityin ease the' 
into the clerk's office, of the same town, of the warrant SSS?!' L"«^IaWe^ 
to him committed as aforesaid, with his doings thereon, " "* wanMt. 
for a neglect of which he shall forfeit and pay the sum of 
forty shiUingSy to be to the use of the town ; the constable 
to be allowed such reasonable sum for his services upon 
this, and other town business, as the inhabitants shall 
agree upon. 

No person shall be obliged to serve in any town office 
two years successively, nor shall any person m commis- 
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SJE^« an***fiK?o? *^^^ ^^^ *"y office, civil, or military, church officer, mem- 
i^f\^'*\vJ^w^' ^cr of ^^c council, senate, or house of representatives, 
ki inch offlcesT ^ for the time being, nor any one who has served in the 

office of a constable, or collector of any town, district, pa- 
rish, or precinct, within seven years, be obliged to serve 
in the office of constable. 

When by reason of non-acceptance, death, or removal 
'^^■•^ of any person chosen to office in any town, at the annual 

HowTacancietin meetine for the choice of town officers, or at any other 

town offices are to be ° ^ ^ 

^^^ time, or by reason of a person's becoming non com/iosj 

there is a vacancy, or want of such officers, jthe town, 
being orderly assembled, in the manner this act directs, 
may proceed to a new choice of officers, to supply and 
fill up sych viacancy ; and the person, or persons, thus 
chosen, and sworn before the town-clerk, or a justice 
of the peace, (in case an oath of office is by law re- 
quired), shall have the same power and authority to dis- 
charge the duties of the office, as though chosen at the 
annual meeting, for the Choice of town officers. 

VII. Liability of selectmen, assessors, and sherilFs, 
for neglect of duty in respect to elections. 

By statute it is enacted, that it shall not be lawful, for 

S(at.l7f8 «.Sl,i, 1. ^ 

the selectmen of any tow^i, or district, to appoint a meet- 
n2n*apttBlin7«*ni^t" ing for the election of a representative to the general 

ing for flie choice of , . . , - . 

repreaentatirea on a court, ou any day, ou which by law, the militia of this 

militaiy day. ' ' 

commonwealth are specially required to do military 
duty ; and the selectmen, thus appointing any such meet- 
ing, shall severally forfeit and pay a sum not exceeding 
one hundred dollars. 

It is also enacted, by the same statute, that it shall not 
be lawful for the selectmen, or assessors, of any town, 
JJ?^n5i^aSdir^ district, or plantation, presiding at a meeting for the elec- 
tion of a representative to the general court, for the 
election of governor, lieutenant governor, senators, elec- 
tors of president and vice president of the United States, 
©r representatives to congress, to receive any vote, un- 
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less delivered in writing, by the voter in person ; and the 
selectmen, or assessors, who shall offend herein, shall 
severally forfeit and pay a sum not exceeding one hurt' 
dred dollars. 

The above fines and forfeitures may be recovered by i^ ^ ^ 
indictment before the supreme judicial court, or by ac* 

* ' 'In whnt fnanner tte 

tion of debt, before any court proper to try the same, one J^^^"*""*y*«»" 
half to the use of this commonwealth, and the other half 
to the use of any person, who shall prosecute or sue for 
the same. 

So by statute, it is enacted, that where the selectmen 
ot any town, entitled to choose a representative, shall 
neglect to notify a meeting, or to preside or proceed S^^IlJ^J^cf^SSy 

-. • .^ii ^^ J* in*t;tMijf for the 

tnerem, as is required by the statute^ 1795, c. 55 ; and choice of n>present». 

. tivtf% and to preside, 

where any town-clerk shall refuse or neelect his duty •"•«» proved therei*, 

' o / according; to law. 

therein, to the prejudice of the rights of the electors ; 
each and every selectman, and the town-clerk, so offend- 
ing therein, shall respectively forfeit a sum not exceed- 
ing eighty dollars^ according to the aggravation of the 
offence, upon conviction thereof. 

The same statute has further provided, that the select- 

lUd. 

men of any corporate town, or district, and the assessors 

of any unincorporated plantation, in the several counties Stntl^'.Tiegitei?S^'" 

of this commonwealth, who shall neglect to call meetings eitrcti^orl^veraoT! 

--.,,. - , ... , , lieutenant jroyemor, 

of the inhabitants, and others privileged there to vote couiueUon, or sena^ 

ton, or to preside ia 

for the election of governor, lieutenant governor, coun- ^"^ meetings, ortow. 

** ' o » ctMve, or ascertain, or 

sellors, and senators, and to give due warning of the time Sie vSi^! w ^u 
and place of such meetings, as required by the consti- danti^n^o^eerik'* 
tuiion of this commonwealth, or who shall refuse or neg- 
lect to preside in any suc^ meetings, or to receive the 
votes of the qualified electors present, or who shall neglect 
to ascertain, declare, and certify the number of votes, or 
who shall wilfully make any false declaration, or certifi- 
cate thereof, to the prejudice of the rights of the elec- 
tors, shall forfeit a sum not exceeding eighty dollars^ nor 
less than yor/y dollars i to be recovered from each select- 
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BitOy or ftasessor* who shall offend in the'*preinise«, ac- 
cording to the aggravation of each offence. 

And every town-clerk» and the clerk, or assessors^ of 
'^^ any unincorparated plantation, present at any such roeet- 

iSm to llSke'SS *"S» ^^^ ****^* neglect, or refuse, to make a fair record 
SSSS^JftiST"*****' o( the votes, or a fair copy of such record, or to attest the 

same, or who shall refuse or neglect to roake due and 
seasonable return thereof, to the shei iff of the county, 
or into the secretary's office, as required by the constitu- 
tion of this commonwealth, shall forfeit a sum not exceed- 
ing eighty doUaruy nor less than forty doUar^^ for each of- 
fence. 

The same statute has further provided, that if any she- 

riff, when required by law to make return to the secre- 

riSue^ec^tTi^ tary*s office, of the votes of the towns and plantations, or 

^^a^^tt^^^t^ districts, in their several precincts, for any election as 

^*^' aforesaid* shall neglect to make such return within the 

time prescribed, he shall forfeit and pay a sum not ex- 
ceeding^v^ hundred doilarsy nor less than.^y doiUa^rS^ for 
each oflence. 

These forfeitures may be recovered by indictments or 

nod. 1. 6. 

by action of debt, in the name and to the use of the com- 
mttbeiccovoML mon wealth, to be found or brought in any court proper 

to try the same*. 

Vni. Penalty for the misbehaviour of voters. 

By statute, 1795, c. 55, s. 4, it is enacted, that any 
elector who shall give in more than one vote, in any one 
election, and any person who shall behave disorderly in 
any such meeting, shall forfeit a sum not exceeding 

• For the penalty incurred for neglect of duty by selectmen^ 
assessors, and sheriffs, in regard to elections of representatives to 
•ongress.....see Appendix Ko. 2, s. 7 and 8. 

The penalty incurred by sdectmen, or assessors, ibr breach of 
Statute 1800, c. 74, is a sun not exeeedijiflr^^ d9liar9, scconUn|^ 
* to the aggravation of the offence. 
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Paenty dollars^ nor less than ten dollars^ according to the 
difference and aggravation of each offence. 

By statute, 1800, c. 74, s. 3. it is enacted, that if any j 

person, at any meeting, for the choice of governor, lieu* 
tenant*goveruor« senators, representatives of the general 

court, or representatives of congress, shallf knowingly^ \ - 

and designedly, give in more than one vote, or list, at 
any- one time, or balloting, at any such election, he shallt 
in addition to the fine, already provided by law, against 
any elector, giving more than one vote in any eleciioni * 
forfeit and pay a fine, not exceeding thirty doliara. 

The same statute has further provided, that no person Sect 4. 
shall be permitted to give in his vote, at any meeting of a 
town, district, or plantation, holden for an election of any 
of the officers, aforesaid, until the selectmen of such 

town, or district, or the assessors of such plantation, pre- ^ 

siding at such election, shall have had opportunity to in- 
quire his name, and found his name in the list. And any 
person wilfully voting contrary to the provision of this 
act, or who shallf give any false^ answer to such select- 
men, or assessors, being duly thereof convicted, shall 
forfeit and pay a fine not exceeding twenty dollars^ for 
each and every offence^ according to the aggravadon and 
nature thereof. i 

Note. See note» page 4r4...Stat. of June 19tb, 1809, sec. 3.... 
I'enalty provided in case of misbehaviour of electors at meetings 
for the choice of town officers. 
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TITLE UL 

ENGINES AND ENGINE-MEN. 

» 

1. 1 HE appointment of engine-men. 

2. Their power. 

3. Their duty. 

, 4. Their liability. 

5. Theii' exemptions. 

6. The penalty for damaging engines. 

I. The appointment of engine-men. 

« 

By statute) 1785^ c. 42, s. 1, it is enacted, that the se- 

SdflcCiiwii empower' « r i • ■ ■ « i 

cd to appoint eniriH^ lectmen of such towns, in this commonwealth, as are or 

men to the nutuber 

of fifteen to one en- may be provided with a fire engine, are empowered, if 

they jud^e it expedient, to nominate and appoint a num- 
ber of suitable persons (not exceeding fifteen to ohe en- 
gine) for engine-men ; who shall continue in said officcj 
during the pleasure of such selectmen. 

By statute* 1805, c. 82, s. I, which is an additional act, 

Selectmen empower^ 

ed n ypo iu <P Rt!- the selectmen of the several towns in this commonwealth, 

dit'OiD-l mi n to each 

ShX,\wentJ'\^i^**** '^^^ authorized and empowered, if they shall judge it ex- 
men to each engine pedient, to nominate and appoint, from time to time, any 

number not exceeding six men to each engine, in addition 
to the number of fifteen men now authorized by the statute 
of 1 785, c. 42, s. I, amounting to twenty -one men for each 
engine. 

By the same statute,* s. 2, the selectmen of the several 
S^p^*tinl^' towns in the commonwealth are respectively authorized 

pout four na»'n to , j»r.i in-j • i» 

enoh encrtne in ffddi- and empowered, It they shall judge it expedient, to no- 
tion to the twenty- . i. , . 

one already provided, minate and appoint, from time to time, any number not 

exceeding four men to each engine, in addition to the 
said number of twenty -one men: Providedy however^ that 
such addition be made with the consent of the command- 
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inr ©fBcers of the respective military companies, from 

which such additional number may be taken : And provid- bemade wuh thec^- 

' * gt-nt of the coimnao- 

cd also, that no military company be thereby reduced rf^^f'^JS*^*"* 
under the number prescribed by law : And all engine- 
men thus appointed, shall continue in bifice, during the 
pleasure of the selectmen of the several. towns, whereto 
they may belong, and shall enjoy all the privileges and 
exemptions, to which they are or may hereafter be by 
law entitled. 

By statute, 1785, c. 42, s. 3, it is provided, that when- 

Selertmen empower. 

ever the prpprietor or proprietors of any engine or en- «i.to appoint men to 
gines, shall apply to the selectmen of any town, in which • 
the said engine or engines may be, setting forth, that 
they have such engine or engines, which they are de- 
sirous should be employed for the benefit of said town^ 
the selectmen of said town, upon application as aforesaid, 
may appoint engine-men in the same manner, with the 
same privileges, and subject to the same regulations, as 
though the said engine or engines were the property of 
the said town. 

II. Their power. 

Engine-men thus appointed, are authorized and em- 
powered to meet together sometime in the month of *****^"****^»''^ 
May, annually ; at which meeting, they shall have au- 
thority to choose a master, or director, and clerk of the 
said engine; and establish such rules and regulations, 
respecting their duty as engine-men, as shall be ap- 
proved of by the selectmen, and to annex penalties to 
the same, which may be recovered by the clerk of said 
engine-men, before any justice of the peace in the same 
county : Provided^ no penalty shall exceed Jorty shillingsj 
and that such rules and regulations shall not be repug- 
nant to the laws of this commonwealth. 



III. Their duty. 

By statute, 1785, c. 42, s. 2, it is enacted, that the 
respective companies of engine-xnen, shall be held and 
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pbliged to meet together once a raonthi» and ofteaert if 
necessary, for the purpose of exan>iniiig the Hat^ of ihm 
f ngine to which they belongf and the ^ppenciag^s belong'* 
ing to the 8ain^9 and seeing that the said fngine is m 
good repair, and ready to proceed on any emergency* tQ 
the relief of any part of the community that m^ be in* 
Yaded by the calamity of fire ; and the said engine-men 
shall be obliged to go forward, either by nigbt or by day^ 
under the direction of the fire wards in the same town* 
^d to use their best endeavours to exttnguish any fire 
that may happen in the same town, or the vicinity there^ 
pif and shall come to their knowledge, without delay. 

It is further provided, by statute, \BQ5y c, 82, s. 3. that 
the selectmen may, in theb discretion, select from tlio 
engine-men^ any number for each engine in theiir re- 
spective towns, whose di^ty it shall be> under the directicoi 
of the fi4*ewards to attend fires therein^ with ases, fire- 
books, fire*saUas and ladders, and who shall do stich 
further duty as the said selectmen 8hall> from time to 
time prescribe, and shall be entitled to. 

IV. Their liability. 

By statute, 1785, c. 42, s. 5, it is enacted that if any 
person, appointed in manner directed by the act, shall, in 
the opinion of the selectmen, be negligent and remiss in 
the dudes required of him, as an engine-man, by the act, it 
shall be the duty of the selectmen in the same town, upon 
sufficient evidence thereof, to discharge him from said 
company, and proceed to appoint another engine-man In 
his room. 

V. Their exemptions. 

By statute, 1785, c 42, s. 4, engine-men are exempted 
from common and ordinary military duty, and from serv- 
ing as jurors, or in the office of a constable, during the 
time they pay be employed in such sertice. 
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By statute^ 1799, c. 88. s. 2, this exemption of engine- 
men from serving as jurors, is made conditional ; that iSf 
in cases where the town to which such engine-men be- 
long, shall, at a legal m^edng of its inhabitants, by votey 
declare the expediency of excusing such persons from 
serving as jurors. 

By statute, 1794, c, 43, th^ exemption of engine-men 
from military duty is confirmed. It seems that by a 
militia law, stat. 1793, c. 14, engine-men were not in- 
cluded in its exemptions. To prevent therefore a wrong 
construction of the militia law, as it respects this subject) 
the legislature, by the statute above mentioned, of 1794, 
c. 43, enacted, that engine-men were excused from aU 
military duty, so long as they should be continued in that 
employment. And now by the last miHtia law, staC 
1799, c. 73, s. t, their exemption from military duty is 
again declared. 

VI. The pettftlty for damaging enginet. 

By statute, it is enacted, that if any person shall wan- 
tonly or maliciously spoil, break, injure, damage, or ren-****"^"**'*** 
der useless, any engine, or imy of the apparatus thereto 
belonging, prepared by any town, society, person or per- 
sons, for the extinguishment of fire, and shall be con- 
victed thereof, before the supreme judicial court, he 
shall be punished by a fine not exceeding y^T/e hundred 
dollars, or by imprisonment not exceeding two yearaj at 
the discretion of the court ; and be further ordered to 
recognize, with sufiicient surety or sureties, for his good 
behaviour, for such term as the court shall order. 
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TITLE LIU. 

ESCAPE. 

Li SCAPE, in general, is understood, where any person^ 
who being under lawful arrest, and restrained of his 
liberty, either violently, or privily, evades such arrest, 
and restraint, or is suffered to go at large before deliver- 
ed by due course of law. 

Escapes are either voluntary^ or negligeni. Voluntary, 
are such as are by the express consent of the keeper. 
Negligent escapes, are where the prisoner escapes with- 
out his keeper's knowledge, or consent 

1. What shall be deemed a legal arrest. 

2. In what cases the sheriflTis liable for an escape. 

3. What shall excuse the sberifT. 

4. How far the sheriff shall have redress. 

5. Of escape by debtors, who have given bond for 
the liberty of the gaol-yard. 

6. Of escape by reason of the insufficiency of the gaol. 

7. Penalty for conveying any instrument, or tool, into 
prison, whereby a prisoner might escape. 

8. Penaltv, in case a prisoner escapes by means of 
such conveyed instrument. 

I. What shall be deemed a legal arrest. 

jBare words will not make an arrest, there must be an 

Oenner x. Spuks^ 

1 Saik. 70. actual Couching of the body : or what is fantamount^ a power 

of taking immediate possession of the body, and the par- 
ties submission thereto. And, therefore, in this case, 
where the officer said to the defendant against whom he 
had a writ, he being at some distance, that he arrested 
him by a warrant he had against him, and defendant hav- 
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ing a fork in his hand, kept the officer at a distance, till 
he retreated into the house ; it was held to be no arrest. 

So where the officer having a writ against a person, > 
met him on horseback, and said to him, '^ you are my 
prisoner," upon which he turned back and submitted, 
this was held to be a good arrest, though the officer never 
laid hand on him. But if on the officers saying those 
irords, he had fled, it had been no arrest, unless the offi- 
cer had laid hold of him. 

The arrest must be by authority of the officer ^ to whom 
the writ is directed^ that is he must be in company, but he JJUJ*** Ji.^"***^ 
need not be the hand that arrests, nor present, nor in the 
sight of the party arrested : As here where he sent his 
follower forward, who made the arrest, he being at some 
distance, and out of sight, the arrest was held to be good. 

• The officer, when he makes the arrest, need not shew 
his firecefity nor tell at whose suit the writ is, unless the cro. jacW 
party demand it : and if the officer has two precepts in 
his pocket, and produces neither, if the prisoner be res- 
cued, either party at whose suit the precepts were, may 
bring his action and recover. 

It is not lawful to break ofien doors to make an arrest in 
any case of civil process, for the law will not allow such 5 co^w. * *"' '* 
breach of the peace. (1) 

No arrest shall be made on Sunday^ except in case of ,, ^ 3^^ 
treason, felony, or breach of the peace. 

For by statute it is enacted, that no person shall serve 

... c 'J • 1-4 J* A Stat. 1791, c* 58, s.«. 

or execute any civil process From midnight preceding, to 
midnight following the Lord's day. 

An arrest on this day is therefore absolutely void, inso- 
much that the party arrested may maintain an action ot 
false imprisonment in consequence of i(. 

II. In what cases the sheriff is liable for an escape. 

A distinction is to be observed between process which 

^ 2Bsp.Dig.3tI. 

is void, and which is erroneous. 

(1) Foe further inforraa^on under this head, see title Attach- 
icsNTy pa|^ 197. 
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For where the process is votdv no action will lie Against 
a sheriff for an escape ; but it will where the process has 
been erroneous, or irregular only. 

So where the arrest is founded on a void judgment^ the 

Gold V. Stradci 

evdi. 148. plaintiff cannot recover for an escape, but it is otherwise 

where the judgment is only erroneous. 

And wherever the court which gives the judgment hat 

IMA. 

jurisdiciion, the judgment may be erroneous, but it is not 
void ; but if the court has ifo jurisdiction, the judgment 
is void. 

Therefore^ where the ra. «a. was executed on a judg* 

Slip. Dig. ment of an inferior court, in debt on bond made eartrajw' 

rUdictioncMt and defendant had escaped, the court held 
that an action would not be against the sheriff. 
And the reason why the sheriff is charged in one case 

^^^ and not in the other is, that though the ftroccsB is erroneous^ 

yet the sheriff may justify under it, in an action for false 
imprisonment, and as he may therefore protect himself 
by such means, he shall be charged. 

In regard to the escape of prisoners, committed for 
crimes, it is enacted by statute, that every gaoler, or prison- 

fSin^rn»S£m^n k«epcr,that shall voluntarily suffer any prisoner commit- 
ted unto him, to escape, shall suffer and undergo the like 

^ pains, punishment, and penalties, as the prisoner so 

escaping should by law, for the crime, or crimes where- 
with he stood charged, if he had been convicted thereof} 
and if any gaoler, or prison-keeper shall, through negli- 
gence, suffer any prisoner, accused of any crime, to 
escape, he shall pay such fine as the justices of the court 
before whom lie is convicted, shall in their discretion in- 
fiict, according to the nature of the offence, for which the 
escaped prisoner stood committed4 

And in regard to the escape ef prisoners committed 
for debt, the same statute has enacted, that where the 

Sm^tod'^rdebL ®*^^P® ®^ ^^Y P^'isoner shall happen through the negli- 
gence of the sheriff, or gacler. the sheriff of the county 
in which the escape happcli(> iiiall stand chargeable te 



BSCAPE. 



493 



^y ▼. Probf ^ 

4 19. 



1 Boll. Abr. 808. 



the plaintiff, creditor, or other person, at whose suit, or 
for whose debt he was committed, or to whose use any 
forfeiture Was adjudged against such prisoner. 

III. What shall excuse the sheriff. 

The first case in v^hfch the sheriff shall be excused for 
SRi escape, is the case of rescues. 

If the sheriff arrest a person on mesne process^ and hfe is 
rescued in going to gaol, th^ sheriff is not liable ; for as ^™^**\ . , 
the sheriff, if he meets the party against whom he has cro.EUz.873. 
such process, is bound to arrest him if pointed out to 
hiiti, and so he cannot be supposed to have the fiosse co* 
ntitatus^ then with him : £72 all cases of mesne firocesffy on the 
same principle, in cases of rescue, he shall be excused. 

But if such person be once ttdthin the walls of the firison^ 
dfter such arrest on mfesne process, the sheriff shall in all 
<jases be liable, except wher6 tht rescue is by the public 4Cro.84.a. 
enemies, or the escape by reason of fire. 

And the law is the same in the case of arrests in final 

1 Roll. Abr. 808. 

process. 

For, wherever the sheriff has time to prepare the fiosae 
ccmitatus^ he shall be liable in case of a rescue. ' 

Therefore, where the sheriff was ordered to bring up 

.... , I , , CroroptoiiT.Wai4» 

the body m custody on mesne process, by habeas corfiusy 1 Stnu483. 
and defendant was rescued in going to court, the sheriff 
was J.f ■' "V lable ; for the sheriff having had notice 
^^ t,o' . was to be brought up, he might have pro- 

vider . . i rescue, by assembling the /2o«5e com27fl/w«. 
Ai case of a rescue, the party at whose suit 

^ M3mn ▼. Coug;fatoii, 

ds made, may maintain his action either ^"^ ^^' ^^' 
heriff, or against the rescuers. If, there- congham'g 

• , HtttUM. 

: to proceed against the rescuers, it should 
,' sheriff was discharged, 
ound of excuse for the sheriff, in case of 
e caption upon fresh suit. 
joiuntary escafies^ the gaolor cannot retake the ^^ «, . 
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But in case of negligent escafiea^ the gaoler mavr at 
astnussf. any time, retake the prisoner: though if the defendant 

escape out of pnson, and the plaintiff send a discharge 
while he is so at large^ the gaoler cannot justify retaking 
hint for his fees. 

So if the eseape was involuntary, and the party returns 
SS^^TiS"****'* of himself, and is in prison, it shall excuse the officer, foF 

it is tantamount to a recaption on fresh suit. 

In the case of a voluntary escape, no subsequent assent 
of the plaintiff in the action shall purge it. 

So by statute it is enacted, that if any person who 
SIM. 1784,0.41, •.4. gjj^j^jjg committed for debt, shall escape from prison, and 

the sheriff, the gaoler, or the prison -keeper, shall, with- 
in three months next after such escape, recover the pri- 
soner so escaped, and return him back to prison again^ 
then the sheriff shall be liable to nothing further than 
the cost of any action that may have been commenced 
against him for such escape. 

IV. How far the sheriff shall have redress. 

If the party in custody on execution, or otherf^ « 
suhton-etaLT. Paine, escapes, the sheriff may have an action of tresp^* 

Cco. Eliz. 234. ... 

case against him^ for the sheriff is liable over 
/ tiff in the first action. 

And this action is maintainable by the sh .gainst 

BridLw.^'*"'*'* ^' tlie person escaping, though he himself has n . .- *ued 

• ' on the escape. For the party arrested did .■ •«•« ^ by 

the escape, and the sheriff is always liable to •. ^totiff 

in the original action ; and, perhaps, the pers -pitig 

might die, or leave the country before the - nff was 
sued, and so he would loose his remedy. 

An agreement to indemnify an officer agair j voIuq- 

4 Mai i<?^37? tary escape is void, as against the policy of th. . .i*% 

V. Of escape by debtors, who have giten b • i lo.*tlie 
liberty of the gaol-yard. 

By statute, it is enacted, that any person ii -.iTSsoiied 
tat 1784, c 41, 1. 9. £.^j, debt, either upon mesne process or execi. '.Pi tball 
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%e permitted and allowed to have a cbamber and lodg- 

PriMnen ftor debt 

itig in an^ of the houses or apartments belonging to- such •j^^'^ the liberty ef 
prisons, and liberty of the yard within the same^ in the 
day timcy (3) but not to pass without the limits of the pri- 
son; upon reasonable payment to be made for chamber 
room, to be set and established once in every year by the ^^^ 
court of sessions, and not to exceed two s/Uidrtga a week. 
Pronuidedj that such prisoner shall eive bond, with suf- „ , . 

*^ ** Such priioner to gift 

£cient surety, or sureties, within the county, to the ere- *»"*• 
ditor, or creditors, in double the sum for which he is 
imprisoned, conditioned, that from the time of executing 

Cooditimi of the boxUL 

such bond, he will continue a true prisoner, in the cus- 
tody of the gaoler, and wi'hin thelindta of the scddfirUon^ (3) 
until he shall be lawfully discharged, without committing 
any manner of escafie, (4) 

(2) If a prisoner for debt, having given a bond to obtain an ease- 
ment fnim close imprisonment, be found, in the night time, volun- 
tarily voitbout any apartment in, or belonging to the prison, and in 
the yard appurtenant to the gaol, it is an escape within the true 
intent of tlie condition of the bond. 

Bartlett v. Willis & al. S Mass. Rep. 105. 

(3) The debtor's liberty extends to all the grounds, the proper- 
ty of the county, appurtenant to the prison ; and further, as the 
public streets and highways are open to all the citizens ; as any ' 
man, without being a trespasser, may use them as well for air and 
exercise, as for other purposes, the sessions may consider them, 
ivhen adjoining on, or leading to the prison, as part of the gaol- 
yard : for, in fact, when the public necessity or convenience require 
it, an highway may be located by the sessions over tlie yard. But 
the sessions cannot, by any order of theirs, make the private pro- 
perty of others, of which, by law, they have the exclusive use, a 
part of the county prison. To give a power of this extent to the 
sessions, could not have been witJitn the intent of the statute. And 
if the legislatdre had intended it, it is manifest, that the executioa 
of the power had been unconstitutional, as it would have been an 
appropriation of private property to public uses, without compen- 
sation to the proprietor8...3y the court, in Baxter v. Taber. 4 Mass. 
Rep. 365. 368. 

(4) To constitute an escape, within the intent of the bond, there , 
mkuat be some agency of the debtor employed ; and a conveying of 



!..« ««>i-. ...m T_;.w^b.i^ hJE1.^%j-L 



m 



ESCAPE. 



The bond tobetp* 
fvtiv^d by two ja«- 
tie<;s, quorum utua. 



And in order to prevent anyr oppression, under pre- 
tence of the surety, or sureties, being uisufficient, two 
disinterested juaiiipes pf tbe peij£e, quorum ununi shall be 
called to approve of the surety, or sureties ; and the same 
bein}; approvexi by then), shall be deemed sufficient ; (5) 
and if the creditor, or creditors, shall refuse to take the 
bond, the same shall be left with the sheriff, until the 
creditor* or creditors, shall demand the same ; and upon 
putting such bond in suit, when the condition shall be 
broken, judgment shall be entered up for the whole of 
^diewSiTptnaiii^. the penalty, and no chancery shall be allowed therein. (6) 

And the court of general sessions of the peace, shall fix 



Such faoiid to |ie left 
with Uie'oheriif In 
cane the civdiior re- 
Aiiet to receive it. 



Judgment on the 
bond, to be rendered 



him without the limits of the prison, he not consenting, is no escape* 
if he return as soon as he has the ability. If any force, not of an 
enemy, should break open a gaol, and a prisoner, availing himself 
of the breach, should leave the prison, or suflfbr himself to be res- 
cued^ it would be an escape . But if he wa5 carried away by vio- 
lence, and voluntarily returned as soon as the force ceased, it is 
not clear, that at law, it would be considered as an escape. And 
if a debtor, who had entitled himself to the liberty of the yard, by- 
giving bund, should be forcibly carried without the limits, and 
shoidd return as soon as the force ceased, perhaps it might not be 
a breach within the true intent of the bond. If he is visited by 
sudden sickness, so extreme, that he is carried to an adjoining 
hguse, without any agency or direction of his own, buthy the hu- 
manity of others, this would be no escape, if he returned as sooa 
as he hud reason and strength ; and if he died before, the bond 
would be saved ; for it happened by the providence of God, which 
shall hurt no man. By the court, in Baxter v. Taber. 4 Mi^s. 
Rep 370. 

{5) This provision being intended merely for the benefit of the 
debtori to prevent his oppression by the creditor ; if, therefore, the 
creditor agrees to take the bond, without such approbation, the 
intent of the statute is ftiiiiUed ; arid the defendants, in an action on 
the bond, cannot avail themselves of the whq^ of such formality. 

Bartlet v. Willis & al. 3 Mass. Rep. 86. 

(6) I'he court will enter judgment for the penalty of the hovA 
<mly, vsUhouit interett. Ibid. 
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an4 determine the boundaries of the gaol-yards, to the scMiow t» «> the 

several gaols. (7) bojmclarie.ofthegafli. 

« 

VI. Of escape, by reason of the insufficiency of the 
gaol. 

By statute it is enacted, that in case the escape shall 

-. I . , . ^ . .. Stat. 17H c «. ■• «. 

happen through the insuiticiency of the gaol, the sheriff is 

answerable to the creditor ; but in such case, it is provid- hlpp^ifchroS^tho 

-I^L^r P I « ... .. •IISIIlflCWMI. \ oi the 

eel, that the court of general sessions oi the peace m the gaoLtiu sc&siun«to 

ttsst-s^ tlir sunt paid 

county, shall have power and authority to assess the sunii ^^'1* «h»«-..Tu>rhe 

' eretlnor, on tKe poilt 

or sums, upon the polls and estates of the county,' and to coiltf^^ **^^*** 

order the county treasurer to pay the same over to the 

sheriff of the county ; and if the court of general sessions 

of the peace shall not make such assessment, and if the 

treasurer shall not pay such sum, or sums, within six 

months next after the demand shall be laid before the 

court of sessions, then the sheriff of the county may on neglect of the ie^ 

bring his action against the inhabitants of such county, Hmt^itTte ihirift*" 

to be heard and tried, either in that, or one of the next ag^tMr^ countj? 

adjoining counties, at his election. 

And an attested copy of the writ being left thirty days 
before the sitting of the court, with the courity treasurer, '^^ 
by the coroner of the same county, shall be held and srHcpofthe writ im 

the sheriff^ aetion. 

adjudged to be sufficient notice of the suit ; ai>d the jus* 
tices of the court of ereneral sessions of the peape ^hall ^ 

^ ' The lenions may tp 

have full power to appoint an agent, or agents, to appear ^^.JllhiSoiu** 

and defend against such action. 

And when it shall so happen that the suit shall be com* 

n»id. 
xnenced in another county, and no court of sessions shall 

be holden within the county sued, between the time of ^^^^\S^^^ 

the service of the writ, and the sitting of the court be-* 

fore which the action is brought, the cause shall be con^ 

tinued one term ; and all advantages shall be saved to 

the defendants as though they had appeared at the first 

term. . 

And if judgment shalKbe given against the county,' the 
€lcbt may be levied, by execution, upon the goodS) chat- ^^^ 

(7) See under this titles note (3). 
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ties, or lands, of any inhabitant, or inhabitants of the 
county ; who shall, thereupon, have his, or their action 
jointly or severally, in like manner, against the countyy 
to recover the moneys so levied of him, or them. 

VII. Penalty for conveying any instrument, or tool, 
into prison, whereby a prisoner might escape. 

The same statute has further enacted, that if any per- 
son shall, directly, or indirectly, by 'any ways or means 
however, without the knowledge or privity of the keeper, 
convey any instrument, tool, or other thing whatsoever, 
to any prisoner, or into any prison, whereby any prisoner 
might break the prison, or work himself unlawfully out 
of the same, every person so offending, shall forfeit and 
pay such a fine, as, by the discretion of the court, shall 
be imposed, not exceeding one hundred fiounds^ according 
to the nature of the cause of the prisoner's commitment, 
or suffer such corporal punishment, not exceeding forty 
stripes, as the court shall inflict. 

VIII. Penalty, in case a prisoner escapes by means of 
such conveyed instrument. 

It is further provided by the same statute, that if it 
shall so happen, that any prisoner shall make his escape 
by means of any instrument, tool, or other thing so con- 
veyed, without the knowledge and privity of the keeper, 
the person so conveying the same, shall be liable to pay- 
all such sums of money as the prisoner stood committed 
for, and shall have inflicted upon him all such punish- 
ment as the escaped prisoner would be liable unto, if he 
had been convicted of tKe charge for which he stood 
committed, unless such prisoner would have been liable 
to capital punishment, in which case, the person assisting 
in such escape, shall be punished by fine, imprisonment 
whipping, pillory, or setting on the gallows with a rope 
about his neck, or any one or more of the said punish- 
ments, as the court shall think proper to inflict 
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EVIDENCE. 

flviDENCB signifies that which demonstratesy makes 
clear, or ascertains, the truth of the very fact or point in 
issue, either on the one side or on the other. 

I. On whom the burden of proof lies. 

3. The confinement of the evidence to the issue. 

3. What degree of evidence the law requires. 

4. Of hearsay evidence. 

5. Of evidence resulting from the confession of the 
party. 

6. Of presumptive evidence. 

7. Evidence of hand writing. 

8. How far parole evidence may be admitted to supply 
or explain a deed, or other instrument 

9. Of persons incompetent to give evidence by reason 
of the imbecility of their understanding. 

10. Of persons incompetent by reason of the infamy 
•f their characters. 

II. By what evidence the credit of a witness may bt 
impeached. 

12. Of persons incompetent by reason of their interest 
in the cause. 

13. Of persons incompetent by reason of their relation 
to the parties. 

14. How many witnesses are required in criminal cases'. 

I. On whom the burden of proof lies. 

The party who makes an affirmative allegation, which 
is denied by his adversary, is in general required to prove Feiiu*sBV.3.' 



L ^ ^. A. .-a-mj»i-- 
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itf for the negative^ not admitting in its nature of direct 
proof, the party who denies u fsict, ia not called upon to 
give that evidence which can only be circuit) stantial^ till 
some evidence has been giycm t0 prove the fact alleged : 
but in cases where a man is charged with not doing an 
act which by the law he is liable to do, a different rule 
prevails, for the law presumes that every man does his 
duty to society, until the contrary is proved : and, there- 
fore, in an information against Lord Halifax, for refusing 
t6 d^liter up the rolls of the auditor of the exchequer, 
the court required the pi^osecutor to prove the negative, 
viz. that he did not deliver them up. 

II. The confinement of the evidence to the issue. 

The evidence must be applied to tiie particular fact in 
disfpute, and therefore no evidence not relating to the 
issue, or in some manner connected with it* can be re- 
ceived ; nor can the character of either party, unless put 
in issue by the very proceeding itself, be called in ques- 
tion ; for every cause is to be decided on its own circum- 
stances, and not to be prejudiced by any matter foreign to 
it. Therefore, in an ejectment by the heir at law,. to set 
aside a will for fraud and imposition committed by the 
defendant, he shall not be permitted to call evidence to 
prove his general good character (1). 

So upon an agtion of debt, when ^he defendant denies 
his bond by the plea of non eat factum^ and the issue is, 
whether it be the defendant's deed or not ;*he cannot give 
a release of this bond in evidence ; for that does not de- 
stroy the bond, and therefore does not prove the issue 
which he has chosen to rely upon, viz. thut the boud has 
no existence. 

(1) In capital trials, the prisoner may g'ive his general character 
in evidence ; nfter which, the prosecutor may call witnesses to dis- 
prove such testimony. Commonwealth v. Hardy, 2 Mass. Kep. 317* 
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III. What degree of evidence the law requires. 

The best evidence the nature of the case will admit of ,^._, ^^^ 
shall always be required) if possible to be had; but if not 
possible, then the best evidence that can be had shall be 
allowed. For if it be found that there is any better evi- - 

dence existing than is produced, the Very not producing 
it is a presumption, that it would have detected some 
falsehood that at present is concealed. Thus, in order 
to prove a lease for years, nothing else shall be admitted 
but the very deed of lease itself, if in being ; but if that be 
positively proved to be burnt, or destroyed, (not relying 
on a loose negative, as that it cannot be found, or the 
like,) then an attested copy may be produced ; or parole 
evidence be given of its contents. ^ 

IV. Of hearsay evidence. 

The testimony of persons who are themselves conusant 
of the facts they relate, mustan general be produced ; for 
the relation of pne who has no other knowledge of the 
subject than the information he has received from others, 
is not a relation upon oath : and moreover, the party 
against whom such evidence should be permitted, would 
be precluded from his benefit of cross-examination. The 
few instances in which this general rule has been depart- 
ed from, and in which hearsay evidence has been admitted, 
will be found, on examination to be such as were, in their 
very nature incapable of positive and direct proof. Of 
this kind are all those which can only depend on refiuta- 
Hon, The excluding of hearsay evidence in questions of 
pedigree^ fireBcrifitiony or cuatom^ would prevent all testi- 
mony whatever; for the evidence of any living witness 
of what passed within the short time of his own memoryi 
would often be insufiicient in the former instances, always 
in the latter ; and there is no other way of knowing the 
evidence of deceased persons, than by the relation of 
others, of what they have been heard to say. 
vox. u. 13 
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V'. Of evidence resulting from the confession of the 
party. 

What a party has himself been heard to say^ does not 
fall within the objection as to hearsay evidence. Any thing, 
therefore) which he admits, or which another asserts in 
his presence! and he does not contradict, is received as 
evidence against him ^ but what is said by his wife (3), 
or any other member of his family, in his absencei cornea 
within the rule, and is therefore rejected. 
But a distinction must be toade between an admission^ 
rt^^^r 1 ^^^ &n ^<cr of compromise, after a dispute has arisen. 

Bun. N. p. [2o6.] »^ ^ 

An offer to pay a sum of money in order to get rid of an 
action, is not received as evidence in a debt : the reason 
often assigned for it by Lord Mansfield, was, that it must 
be permitted to iiben '^ to buy their p^ace,'' without pre- 

(2) The wife being considered in law, as the servant of the bua- 
band, her acts do not bind him, unless in cases where there is evi- 
dence to shew that she was employed or intrusted by him, in the 
management of a business ; even her acknowledgment of her bar- 
ing received wages, which she had personally earned, was, in one 
case, held to be no evidelice against her husband, in an action 
brought by him for those wages (Hall v. Hill, 2 Stra. 1094) ; and 
in anotlier, when the husband and wife, who, as executrix, joine4 
in an action for a debt, due to the intestate, it was also held that 
no evidence could be received of declarations of the wife afler her 
marriage. (Alban and others v. Pritchet, 6 T. Rep. 680 ) If this 
evidence is not admlssable when the wife is a party, or the meri- 
torious cause of action, the rule applies with greater force where . 
tiie cause of action arises from her delinquency ; and, therefore, 
an an action for enticing away the plaintiff's wife, her declarations 
are tnadmissable. Winsmore v. Greenhank, IV tiles, S77, 

But when the wife originally makes a contract, which is after- 
wards, either expressly or tacitly ratified by the husband, her de- - 
darations are evidence to charge him ; and, therefore, in an action 
for nursing the plaintiff's child, his wife's admission that she had 
agreed to pay 4s. a week, was allowed to be given in evidence, 
the Chief Justice (Pratt) observing, that matters of this kind, vfere 
properly under the directions of the vti£e. Anonymous, 1 Stra. 
527. See alsoy Emeraoa v. BlendoOy 1 Esp. N. P. Cas. 142. 
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jtidice to them if such offer did not succeed ; and such 
offers are made to stop litigation, without regard to the 
question, whether any thing, or what is due. 

Therefore, if A. sue B. for 100/. and B. offer to pay him 
20/. it shall not be received in evidence ; for this jieither ***'**' 
admits nor ascertains any debt, and is no more than say- Peake's Sv. 13. 
ing, he would give 20/. to get rid of the action : but if an 
account consist of ten articles, and B. admits such a one 
is due, it will be good evidence for so much. 

On the same principle, the confession of a felon volun^r 
tarily made is evidence against him on his trial ; but if "*** '*' 
any threats or promises have been made to induce him ^^^y-^^^"*^^^' 
to confess, no evidence of such confession is admitted ; 
yet, if in consequence of the confession so obtained, 
stolen property is found, evidence of thai fact may be ad- 
mitted, though the confession itself cannot be given in 
evidence. 

VI. *Of presumptive evidence. 

Positive proof Is always required, where from the na- 
ture of the C9se it appears it might possibly have been *^*^*"'"'' 
had. But, next to fiositive proof, circumstantial evidence, 
or the doctrine of /ireaumfitioTia must take place : for when 
the fact itself cannot be demonstratively evinced, that 
which comes nearest to the proof of the fact is the proof 
of such circumstances which either necessarily^ or usually^ 
attend such facts ; and these are called presumptions^ 
which are only to be relied upon till the contrary be ac« 
tually proved. 

Violent presumption is many times equal to full proof; 
for there those circumstances appear, which necessarily 
attend the fact. 

As if a landlord sues for rent due at Michaelmas 1754, 
and the tenant cannot prove the payment, but produces an 
acquittance for rent due at a subsequent time, in full of 
all demands, this is a violent presumption of his having 
paid the forniier rent> and is equivalent to full proof; for 
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though the actual payment is not proved, yet the acquit- 
tance in full of all demands is proved, which could not bc^ 
without such payment ; and it therefor^ induces so forci- 
ble a presumption, that no proof siiali be admitted to the 
contrary. 

Probable presumption arising from such circumstance^ 
as usuaiiy attend the fact, hath also its due weight. 

As if, in a suit for rent due in 1754, the tenant proves 
the payment of the rent due in 1755 ; this will prevail to 
exonerate the tenant, unless it be dearly shewn that the 
rent of 1754 was retained for some special reason, or that 
there was some fraud or mistake : For otherwise it will 
be presumed to have been paid before that in 1 755, as it 
is most usual to receive first the rents of longest staad«* 
ing. 

Lighiy or rash, presumptions have no weight or validity 
at all. 



Pwk'i Evid. 71. 



Dr. Hen»ey*s ease, 1 
Bunr. 042. 



Gould T. Jor.««, 
1 Bl. Rep. 3« a. 
Car>- V. Pitt, 
K. I). Sttiings Rt 
Weitni aft*T Easter 
ttetax, St. Geo. 3. 
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Da Costa y. Pym^ 
Sit. at Guildlralt, a& 
ter T rin. term, 37 
G4^.3 K.B. 
Balcetti v. Serani, 
TfOve, N, P. 142. 



VII. Evidence of hand writing. 

The hand writing of every man hath something pecu- 
liar and distinct from that of every other man, and is 
easily known by those who have been accustomed to see 
it, and, therefore, the belief of such persons, is always re* 
ceived as presumptive evidence of the fact, either in civil 
or criminal cases ; but the person who speaks to that be- 
lief must have such a knowledge as enables him to form 
it, such as having seen the party write, or having received 
letters from him in a course of correspondence ; barely 
having seen letters purporting to be franked by him, or 
other papers, which he has no authentic information are 
of the party's hand writing, is not sufiicient. 

In forming this belief, the witness ought to speak soIe<* 
}y from the impression which the hand writing itself 
makes upon bis mind, without taking into his considera- 
tion any extrinsic circumstance ; and therefore, in a case 
where a witness said that he should, looking at the hand 
writing, thipk it was that of the party whose name it bore, 
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but that from his knowledge of him he thought he could 
not have signed such a paper, it was held that this was. 
prima Jacie evidence of the hand writing ; and on the same 
principle, where it was contended, that the paper pro- 
duced was the forgery of a third person, evidence that 
such third person had forged the defendant's name to 
other instruments of a similar nature, was held not to be 
aAmissible. 

The process by which the mind arrives at the belief 
of hand writing, being the recollection of the general cha- 
racter, from an acquaintance, by frequently seeing it, 
and not from the formation of particular letcers^ or a single 
inspection, courts of justice have wisely rejected all evi- 
dence from comfiariaon of hands; they will not, therefore, 
permit two papers, one of which is proved to be the hand rhoytes, ' ^ 

Peiikf*s N. P« 20* 

writing of a party j to be delivered to a jury for the pur- Bitiokbaniv.'wood- 
pose of comparing them together, and thence inferring 
that the other is also of his hand writing ; but, in cases 
where the antiquity of the writing makes it impossible 
for any man to prove it, from having actually seen the 
person write, the evidence of a man who has had oppor- 
tunities of making himself acqjaainted with the character^ 
by frequent inspection, has been admitted : and there- 
fore, where a parson's book was produced to prove a mo- « ,, „ „ 

Bull* N« P. T3. . 

dus, he having been long dead, a witness who had exa- 
mined the parish books, in which his name was written^ 
was pejrmitted to swear to the similitude ; for it was the 
best evidence the thing was capable of. 

VIII. How far parole evidence may be admitted to 
Supply or explain a deed, or other instrument. 

A deed, or other instrument, being produced and prpv- ^ 

FtekB*t Svid. 7t * 

ed, is conclusive upon the rights of the parties, and no 
parol evidence can be received to contradict it : but if an 
ambiguity arises, it may be explained by evidence. In 
this case, however, a distinction is made between what 
is called a latent <imbiguity^ and that which is not so ; the 
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latent amb^uUy h that which does not appear on the &ce 
of the instrument ; whei^ every thing seems right and 
clear, but the meaning being rendered uncertain, by the 
proof of some fiict, the law permits the removal of the 
doubt, by the like evidence. 

And therefore where a testatrix devised her estate to 

her cousin, John Cluer, there being both father and son 

1 B?R^J! m!**^ *>y t**at name, parole evidence was admitted that the scm 

?cS?S»l^. was the person meant; for the heir's objection arose 

from parole evidence, and therefore, parole evidence 
ought to be received to answer to it. 

But courts of justice are in all cases extremely cautious 

PcAkeS ETid. Wi.,., ... « ■• 

SBLiiqi. 1S4S. m admitting parole evidence to supply or explain a writ- 
ten instrument. It never ought to be suffered to explain 
away, or contradict an explicit agreement, for that is in 
effect to vary it. 

Pctiw'kSTid 81. Cases oi/raud do not fall within the principle, and 

therefore parole evidence may be produced to shew that 
an instrument was stated to the maker of it to be a differ- 
ent thing from what it really was ; as where a deed is 
falsely read to a grantor, or a testator having made one 

simiij. AUtn, wlU, afterwards makes another, the provisions of which 

are widely different, parole evidence that the testator, at 
the time of the execution of the second will, inquired 
whether it was the same y the former, and was told it 
>vas, was held to be admissible, for this did not go to con- 
tradict that which was allowed to be a valid instrument, 
but to set it aside altogether, as being obtained by fraud 
and imposition. 

So where the consideration of a deed is fraudulently 
expressed to be more or less, or different from what it 
is ; in cases of usury, and the like, it is competent to 
either party to prove the truth of the case, notwithstand" 
ing the deed. 

IX. Of persons incompetent to give evidence by reason 
of the imbecility of their understanding. 



I. T. a. 147. 



p0ike*tEfid. 84. 
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AU persoDSy vbo are examined as witnesses must be 
fally possessed of their understanding) that isy such an Pe«ke*t2T4 H. 
understanding as enables them to retain in memory the builn. p. 
events of which they have been witnesses^ and gives them 
a knowledge of right and wrong. Idiota and lunatica^ 
while under the influence of their malady^ not possess- 
ing this share of understanding, are excluded ; as are^ 
alsO) children of so early an age as to be incapable of any 
sense of truth. 

As a general rule, fourteen is said to be the age at 
which a child may be a witness, for then cUl are suppos- QH^Bv^ii** 
ed to have attained a competent knowledge of right and 
wrong ; but short of that age, the receipt or rejection of 
his testimony must, in every case, depend upon the sense 
of religion, and apparent understanding of the child, when 
examined previous to the oath being administered to 
him. 

A person deaf and dumb, if of sense to have intelli- 
gence conveyed to him, may be a witness, and give his p^ake'i !▼. 147. 
evidence by signs, through the medium of an interpreter. ^"•'•"*»<****"^ 

X. Of persons incompetent by reason of the infamy of 
their characters. 

Treason, felony, and every species of what is called, 
in our books, the crimen fcdsi^ such as perjury, conspira* P6ftke*i x? . 9«.' 
cy, barratry, Sec. prevent a man, when convicted of them, 
from being examined^in a court of justice. 

When a man is convicted of any of the offences before 
mentioned, and judgment entered up, he is for ever after- p ,^ » » -. 
wards incompetent to give evidence, unless the stigma 
is remo|yed, either by a pardon, pr a reversal of the judg- 
ment. 

To found this objection on the testimony of a witness, 
the party who intends to make it, should be prepared with ibid.Qi. 
a copy of the judgment} regularly entered upon the ver- c^p/^** 
diet of conviction, for, until such judgment is entered, jJ^JJl,^/- ^™*'*' 
the witness is not deprived of his legal privileges ; and ^ ^"^ "' 
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this wu formerly the only mode by which the objectioB 
could be raised, for it was then considered as a rule, that 
no man could be examined to prove his own infamy. 

But, by the modern decisions on this subject, though 

a man cannot be asked any question^ tending to convict 

him of a crime, and thereby be put in danger from his 

own examination, yet he may be asked, whether he is 

KexT.vdwudX already convicted, and has suffered the judgment of the 

law ; for his answer to these questions can put him in no 
further peril ; and the adverse party, not knowing that 
he was to be examined as a witness, may not be prepar- 
ed with evidence of the record of the conviction. 

XI. By what evidence the credit of a witness may be 
impeached. 

The viva voce evidence, to destroy the credit of a wit* 
Pwke'kKT. M. ness, must be that of persons who have known his general 

character^ and who take upon themselves to swear, from 
' such knowledge, that they would not believe him upon 
his oath. This general evidence is all they are allowed 
to give againat him, for no man can be supposed prepar- 
. ed to give a history of all the transactions of his life, iu 
answer to a charge suddenly made upon him in a court 
of justice ; but the party, whose interest it is to support 
his character, may call upon the witnesses ag^nst him^ 
to declare the grounds on which their opinion of hini is 
founded. Though only general evidence can be given as 
to his general character^ yet declarations made by him on 
the same subject, contrary to what de swears 'at the trial, 
may be given in evidence to impeach his credit ; even 
after the death of a subscribing witness, a confession 
made by him on his death bed, that the will he attested 
was a forgery, may be given in evidence, to rebut the 
presumption arising from proof of his hand writing. 

It should here be understood, that it is the party agmnat 
whom a witness is called only^ that is permitted to attack 
his character by general eyidence ; for if the same privi« 
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lege Vteve allowed to the party calling hint) the conse^ 
quenc9 would be^ that such party might destroy the 
credit of a witness, if he spoke against his wishes^ and 
make him a good witness if his evidence was favourable) 
at the same time that he had the means of destroying his 
credit in his hands. But if a witness proves fitcte in a 
causO) which make against the party who calls him^ that 
partyt as well as the other^ may call other witness to 
contradict him, as to those facts ; for such facts are evi- 
dence in the causoj and the other witnesses are not called 
directly to discredit the first, but the impeachment of his 
credit i» incidental, and consequential only. 

XII. Of persons incompetent by reason of their inter- 
est in the cause. 

The general rule now established iS) that no objection 
can be made to a witness on the ground of interest) un-'**^**^'*"' 
less he be directly interested^ that is, unless he may 
be immediately benefited, or injured) by the event of 
the suit) or unless the verdict to be obtained by his 
evidence, or given against it, will be evidence fi>r, or 
against him, in another action, in which he may after- 
wards be a party ; any smaller degree pf interest, as the 
possibility that he may be liable to an action^ in a certain 
event, or that standing in a similar situation with the 
party by whom he is called, the decision in that cause 
may, by possibility, influence the minds of a jury in his 
own, or the like, though it furnishes a strong argument 
against his credUnHty^ does not destroy his competency. 

It has been holden, that persons who become interest- 
ed in the conimon course of Imshteasj and who alone can '^"^ ^^ 
possibly haviB knowledge of a fact, may be called as wit- buii. n. p. S89. 

, . , , Spencer ▼. GouldSn^, 

nesses to prove it; as in the case of a servant who haaPeake,N.p.c.i;e9» 
paid money) or a porter who, in the way of his business, 
delivers out, or receives parcels, though the evidence, 
whereby he charges another with the money, or goods, 
exonerates himself from his liability to account to his 

VOL. It. 14 
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master for them ; for^ if this interest was to exclude tes- 

timonyy there never would be any evidence of such 

facts. 

Other caseS} which, at first sight, seem to expose a 
witness to this objection, on account of interest, are taken 
out of the rule, by a counter interest in him, as where 
his interest in the event of the cause, supported by his 
evidence, is counteracted by an eq|ual, of greater interest^ 
that it should be decided otherwise ; for instance, if an 
indictment be preferred against a coupty, for not repair^ 
ing a bridge, and the only question be, whether it be in 
repair or not, men of the county are good wimesses, be- 
cause it is equally desirable to every man, that the bridge, 
for convenience of passage, should be repaired, when it 
is necessary, as that they should be put to an unneces* 
sary charge ; so that he is perfectly indifferent, beings 
equally concerned in both sides of the question. 

Another thing to be observed in the application of this 
ibkLiof. rule of the law is, that the interest must exist at the 

time the fact the witness is to prove happened, or be 
thrown upon him afterwards by operation of law, or the 
act of the party who requires his testimony ; for if after 
the event, the witness becomes interested by his own 
act, without the interference or consent of the party by 
whom he is called, such subsequent interest will not ren- 
der him incompetent. This exception to the general 
rule of law, is founded on true principles of justice ; 
for otherwise it would frequently be in the power of the 
witness,, and often times in that of the adverse party him- 
self, to deprive the person wanting his testimony, of the 
benefit of it. 

Thus though a person who knows the circumstances 
I jid. 119. of a cause, lays a wager as to the event of it, or a prose- 

cutor lays a wager that he convicts a defendant, neither 
the individual in the one case, nor the public in the . 
other, will be deprived of the right which they previ- 
ously had to the testimony of the person interoating^ 
himself. 
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Not onlv must the interest esdst at the time of the 

ifcid. 
transaction, but it must continue to the time of trial ; 

and) therefore^ when a witness is interested by being 
answerable to one of the parties^ or will have a demand 
on one of the parties, in case the cause is unsuccessful, 
a release from the party to the witness, or from the wit- 
ness to the party, as the case may require, by taking 
away his interest, restores his competency ; and in these 
cases, if the party who wishes to call the witness, tenders 
a release to him, and he refuses to accept it, or the witr 
ness having a claim tenders a release on his part, which 
is refuged, he may be examined as a witness ; for neither 
the witness himself, nor the party in the cause, can ex* 
cludg his testimony by an objection on account of his in* 
t^rest, when thajt interest has in truth been removed. 

A man who is interested in the ^vent of a suit, is objecr 
tionable only when he comes to ^ prove a fact consistent 
with his interest; for if the evidence he is to give, is con- 
trary to his interest, he is the best possible witness that 
can be called, and no objection can be made to him by 
the party in the cause. In this case, however, he may 

ft 

himself, sometimes object to be. examined, because his 
evidence may subject him to future inconvenience. 

XIII. Of persons incompetent by reason of their rela- 
tion to the parties. 

Husband and wife, whose interests the law has united, 

are incompetent to give evidence on behalf of each other. 

But a woman, who is not legally the wife of a man, 

. Slid. 127. 

though she has been in fact married to him, may be a wit* 

ness againat him ; as in an indictment for bigamy ; the first ^^^' ^- *"• 

marriage being proved by other witnesses, the second 

wife may be examined to prove the marriage with her, 

for she is not de jure his wife. But on an indictment 

Peake'f fSv. 199. 

for bigamy, after a marriage has in fact been proved, a 
former wife is no witness to prove her marriage, be- 
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causd ftha is Ugtllf hit wifo, and therefore incompetent 
to give evidence against kim. 

So also, harristen and atterneyay to whom &cta are re- 
lated profefBioaallyt dnring k causey or in eontemplatioa 
of it) are neither obliged nor permittedi though thef 
should so &r forget their duty as to be wilKng to do 8O5 
to disclose the (acts so ditulgedy during the pendency of 
that tausoy or at any future time ; and if a Ibreignery in 
communicating with his attomeyt has fecourse to an in** 
terpretef) he is equally bound to secrecy. 

But where the attorney himself is, as it were, a party 
to the original transaction, as if he attest the execution 
of a fraudulent deed, or is employed as the steward or 
agent, and does not gain his Itnowledge of it merely by 
the relathn of the eiientj the rule does not apply, for in 
these cases, there was no ftrqfenional confidence^ and he 
stands in the same situation as every other person. 

In like manner, where after the compromise, though 
before the final conclusion of a cause, a party told his 
attorney, by way of exultation, that he had succeeded in 
recovering a sum of money to which he was not entitled: 
it was held that the attorney might prove this foct, be* 
cause it was not njeonfidential communication for the pur* 
pose of enabling him to conduct the cause. 
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XIV. How many witnesses are required in criminal 
cases. 

The doctrine of evidence in criminal cases is, in most 
respects, the Same as that upon civil actions. To Uiis 
rule there are the following excepdooa. 

1. To convict a person of perjmry, two witnesses at 
least are necessary; for otherwise, there would be only 
one oath against another. 

t. So also, by statute it is enacted, that no person or 
persons whatsoever shall be indicted, tried, cmt tainted of 
treason, or of misprision of treason, but by and up<Mi the 
oaths and testimony of two lawful witnesses, either both 
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of them to the same overt act) or one of them to onC) and 
the other of them to another overt act of the same species 
of treason, unless the party indicted and arraigned, or 
tried, shall willingljri without violence, in open court, 
confess the same. 

The same statute fitfther enacts, that if two or more 

n>id. 1. 15. 

distinct treasons, of divers heads or kinds, shall be alleged 
in one bill of indictment, one witness produced to prove 
one of the sud treasons, and another witness to prove 
another of the said treasons, shall not be deemed or taken 
to be two witnesses to the same treason, within the mean- 
ing of this act. 
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TITLE LV. 

EXECUTIONS. 

1 • ^T what time execution may issue. i 

2. At what time executions are returnable. 

3. In what cases execution may be stayed. 

4. Of execution against a sberifT. 

5. Of execution against a. trustee. 

6u Of the service of an execution, where personal pro- 
perty is taken. 

7. Of the service) where real property is taken. 

8. Of the service^ where an equity of redemption is 
taken. 

9. Of the servicei where the rents and profits of lands 
are taken. 

10. Of the servicei where shares in incorporated com* 
panies are taken. 

11. Of the service of an execution against a trustee. 

12. Duty of the officer respecting surplus money. 

13. Proceedings when execution is levied by mistake 
on real estate not belonging to the debtor. 

I. At what time execution may issue. 

By statute it is enacted, that the party obtaining judg^* 

' ' ment, in any civil action, in any court of judicature within 

tli^myfkiy^ this commonwealth, shall be entitled to have his execu- 

^' tion thereon, at any time after the expiration of twenty- 

four hours after judgment rendered, and within one year 

next after the entering up of said judgment : Provided^ 

that there is no appeal granted, or bond given for review. 

But if the party shall neglect for the space of one year, 

next after obtaining judgment, to tale^out his execution, 

or shall not, within one year next after his execution 
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shall bd returned not satisfied, take out his aUaa or fdurieaf 
he shall sue out his' adre /aeias^ and shall cause the ad- 
verse party to be served with the same personally, or by 
leaving an attested copy thereof, at his last and usual 
place of abode, fourteen days before the sitting of the 
court, notifying him to shew cause, if any he hath, why 
execution oUght not to be done ; atid upon his non-ap- 
pearance, or not shewing sufficient causie, the court shall , 
award execution for what remaineth, with additional costs. 

In case of recognisances, however, a further time is 
allowed for taking out execution. 

For it is enacted by statute, that in case, at any time, 
it should happen, that full three years shall have elapsed 
from and after the time set and limited in and by such i^^l"!^^^^ 
recognisance, for the payment of the contents thereof, 
without any payment made and underwritten, or endorsed, 
and without any writ of execution having been sued out 
thereon ; or in case any payment or payments of part 
shall have been made and underwritten, or endorsed, at 
any time or times, after the times set and expressed for 
the payment of the contents, and three years shall have 
elapsed from and after the last of such payments, and no 
writ of execution shall have been sued out yrithin three 
years from the last payment ; no writ of execution shall 
be awardable, in either of such cases, until a writ oi scire 
facias shall have been sued out from a court in which by 
law an original action, for a like sum, might have been 
brought and served, and return thereof made, as by law 
is directed ; but after that shall have been'done, and upon 
the defendant's non-appearance, or not shewing sufficient 
cause, and the plandfT's producing and filing the original 
recognisance in the court from which the * scire facias 
issued, the court shall proceed to award execution for 
what shall appear to be due oh such recognisance, with 
the lawful costs. 

In real actions, on mortgage, or bargain and sale, with 
defeasance, the plaintiff is not entitled to his writ of pos- ^^ "'*'"• "»'• ^ 
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tiff tJ'iSiMtiJEfS' session until after two months from the time of entering 
oim^tr/a^'' up judgment ; within which time, the defendant, or his 
'*°*' legal representatives, majr satisfy the judgment with in* 

terest, and thereby preclude the plaintiff from his writ 

of possession. 



Stftt. ir83, C. S7, S. 1. 

Xxeeotion from Um 
cominon plcM. 



Kxecntioa fVom ihe 
tuprenie judicial 
couru 



II. At what time executions are returnable. 

An execution issuing from the common pleas, shdl be 
made returnable to the next court of common pleas, to 
be held within the county, excepting where there are but 
two or three courts in a year ; in which case, they shall 
be ma4e iietumable within three months, unless the eourt 
of coinmon pleas shall sit within that time, and in that 
case, it shall be <nade returnable to the next court. And 
those issuing from the supreme judicial court shall, in 
such counties as have two supreme judicial courts esta« 
blished to be holden annually in them, be made returna- 
ble to the next court ; and in those counties where the 
said court is held but once a year, the executions there* 
- from shall be made returnable at the end of six months, 
unless the supreme judicial court shall sit in the said 
county within that time, and in that case, it shall be made 
returnable to the same. And those issuing from a jus* 
froma juttlee^oT^the tice of the peacc shall be made returnable within sixty 

days from the day of issuing them. 

ft 

III. In what cases execution may be stayed. 

By statute it is enacted, that when any original defen- 
dant, or defendants, entitled to, and intending to review, 
shall suppose that they will be in danger of losing the 
sum given in damages, or the goods or chattels recovered* 
if they are obliged to pay or deliver the same to the ori: 
ginal plaintiff, or plaintiffs, before a review ; in all such 
cases, such defendant, or defendants, his or their agent, 
or attorney, entering into bond at the time of en- 
tering up the judgment, with sufficient surety, or sure- 
ties to be approved of by the court) with condition to 



Stat. 1786, e. 6A» s. 5. 

Eseeatioo may be 
stayed, where defen- 
dant gives bond to 
prosecute a review. 
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prosecute a writ of review of the same action, with effect, 
at the next supreme judicial court, to be holden for the 
same county, and to answer and pay to the original plain- 
tiff, or plaintiffs, for the damages, goods or .chattels re- 
covered, after the rate of twelve fier^ cent, per annum, .^f*- 
being double interest from the time of making up sucl^ ^nm*^ 
judgment, with additional damages, and double -costs, in 
case the former judgment shall be affirmed in the whole ; |^ 
and simple interest, if the same shall be affirmed in part ; 
or, if the judgment shall be upon detinue or replevin, for 
any goods or chattels, then to pay all such damages as 
the jury shall assess for the detention, with double costs, 
if the former damages are affirmed ; then execution shall 
be stayed upon the judgment whereon the review is had. . 

The. same statute has further enacted, that when one 
or more, and not all the original • defendants, against '*'^ 
whom joint damages are given, shall choose to review the SS^rfdSfciJda^ 
cause, he or they shall be obliged to give bond, for the S^SilSoTar^ 
responding the whole sum given in damages, together gii^gbotkLfwrol' 
with double interest and additional, damages, as before 
provided ; and no execution shall issue against the other 
original defendants. 

So on a petition for review, (grounded on the statute 
of 1788, c. 11, to rectify a judgment rendered against ^JTe^SStkliw 
the petitioner, through some accident, mistake, or* un- ***'*^ 
foreseen cause,) the coui*t may stay execution in the 
cause, petitioned to be reviewed, on such terms and con- 
ditions, as to them may seem just and reasonable be- 
tween the parties. 

So on granting a writ of error, the court may order a 

. J .,.,,. Bayley V. Baxter, 

tufierseaeas to an execution which has issued on bond > Mut. Uep. ua. 
given to the adverse party. 
So where it is noted on the record, that defendant was p^, ,^ ,^ . 

Stat 1707, c M,a. !• 

out o£ the commonwealth at the time of the service of 

.,.-,- , Where defendant, 

the writ; ana where, after one or more continuances, ^bov<i*BbKntft«m 

the commonwealth 

defendant is defaulted, and judgment be entered against JfcJofth?^? «"*" 
him thereupon ; the court will st^y.ex^uUon ImtU the ^SJSlSSi 
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plaintiff shall have given bond» with one or more suffi- 

caae, executkNi to be . 

•^y^LHi^li!^'*^ ^^^^^ Sureties, in double the value of the estate or sum 

recovered by such judgment, to make restitution, and to 
refund and pay back such sum as . shall be given in debt 
or damages ; or so much as shall be recovered upon a 
suit therefor, to be brought in one year next after enter- 
ing up the first judgment, if upon such suit the judg« 
ment shall be reversed* annulled, or altered ; the securi- 
ty aforesaid to be no further answerable than for the sum 
that shall be made on such suit, to be had within one 
year as aforesaid. 
Frorvided neverthelcMy if any plaintiff or plaintiffs in any 

Aid. 

such suit, shall, at any time after the service of the ori- 
ma7tiHv«^?ill?u. ginal writ or summons as aforesaid, and thirty days be* 
nchbooi fore the term of said court in which judgment may be 

tendered* in manner aforesaid, cause the defendant or 
defendants in the case, (being out of this con\monweakh) 
to be notified of such suit, by serving him or ttiem with 
an attested copy of such writ or summons, and the offi- 
cers return thereon, and shall file in said court the depo- 
sition of one witness, being an inhabitsoit of this com- 
monwealth, that such copy of said writ or summons was 
left with sadd defendant, or defendants, or at bis or their 
last and usual place of abode ; in such case, the plaintiff 
or plaintiffs may have his or their writ of execution, or 
seizin, in the same manner as though the said defendant 
or defendants had appeared in said court, and made an- 
swer in said action, without such bond being given, in 
manner aforesaid. 

Provided also, that no real estate taken in execution 

^°^ granted upon such first judgment, shall be alienated or 

Thfe veal eitate taken passed away, Until the expiration of the said one year, 

oniachex<^'Ution,iiot 

to be alienated withm or after a ucw trial brought, within the said space of one 

006 JCttTt X 

year ; to the intent that restitution thereof may be made 
in such case. 

So, by statute it is enacted, that when judgment shall 
Stat. i78«,c. 55,1. 5. Y^ rendered upoj any probate bond, against the obligors, 
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their execotorS) or administrators^ and the party or par* 

Rytiitt itatote, wben 

ties against whom such judgmtn^ shall be renderedf Judg:mc•ntlhaUberell- 
" J « dered upon any o«v 

shall, by law, be entitled to a review thereof, execution ^^If'^T^'i'i'i^*^ 

' ' ' ' pvty ■hall be entit* 

shall be suspended or stayed, in such counties as have cmkndianbeittvai. 
but one supreme judicial court annually, for the space of 
six calendar months, to commence on the day of render* 
ing the judgment ; and in such counties as have' two su- 
preme judicial courts annually, execution shall be sus- 
pended until the next term or sitting thereof, in the same 
county, to the end the said obligors, their executors, or 
administrators, may (if they see cause) review the same ; 
and If a writ of review shall not be taken out and served 
for reversing the said judgment, within the time afore- 
said, such obligors, their executors, and administrators^ 
are for ever precluded and barred from taking out or pro- 
secuting a writ of review upon such judgment after- 
wards, and execution may issue thereon. 
It Is however provided by an additional act, that it shall 

Stat. 1788,^.30,1.1. 

and may be lawful for the party or parties, for whose 
use and benefit a judgment upon a probate bond may be ?uVon*ihaii?ot^te' 
thereafter rendered, (as soon as twenty-four hours shall iwrty gives bond. ^ 
be expired, after the judgment shall be entered up) to 
sue out execution thereupon. Provided the person or 
persons, suing out the same, shall give bond to the par- 
ty, or parties, against whom the same shall issue, (and 
file the bond in courtf for his or their use) in double the 
sum' named in the execution, with surety or sureties, to 
the acceptance of the court, with condition to refund and 
pay to him or them whatever sum, or sums, shall be re- 
ceived or levied by virtue thereof, more than sufficient 
to satisfy the final judgment that may be given in his or 
their favour, upon a writ of review, that may be com- 
menced thereupon, withtn the time by law limited for 
such review. 

And if at the time of rendering the final judgment on 
the review, it shall appear to the court, that the party, 
or parties, suing out execution as aforesaid, have receiv- l^SmSS^SsS^^ 
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ed or levied thereon a larger sum than the final judg- 

on reriew, Ae pttrtj 

•uinic out wircuium, ment^ It shall and may be lawful for the same court, 

nil* recenrwl a lai^er 

judr iient.^ ^°** ^^^ ^^^y ^^^ authorized and empowered, to enter up 

judgment in favour of the obligee, for the restitution 
thereof, and thereupon to issue execution for the same, 
against the said obligors, (or so many of them as shall be 
then living) in as full and ample a manner, as though a 
suit was commenced and prosecuted on the same bond. 
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IV. Of execution against a sheriff. 

No sheriff shall have his body arrested up<m mesne 
process, or upon an execution awarded upon a judgment 
consequent upon a civil action ; and when judgment shall 
be rendered against any person holding the office of she- 
riff, either in his official or private capacity, for any sum 
of money, the execution thereof shall be issued against 
his goods, chattels, and lands, but not against his body. 
And if any execution issued against tlie goods, chattels, 
OF lands of any person who holds the office of sheriff, 
shall be returned not satisfied, the creditor may file, be- 
fore the governor and council, an attested copy of such 
execution and return, and also serve such sheriff with a 
copy of such copy filed, attested by the secretary, toge- 
ther, with notice under the hand of the secretary, of the 
day of filing such copy. And if such sheriff shall not, 
within forty days next after his being served with such 
copy and notice, pay the creditor the full amount of his 
debt, together with reasonable costs of the copies and no- 
tifications aforesaid, the governor, with the advice of coun- 
cil,' shall remove such shenff from his office, and shall 
appoint some other person to the same. 
. And, when a sheriff shall be removed from his office, 
the clerk of the court from whence executions have been 
issued, and returned not satisfied, shall be empowered 
and legally qualified, to make out aliaa executions in com- 
mon form, as well against the body, as the goods^ chat'- 
telsy and lands of such person so removed. 
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V. Of execution against .a trustee. 

By statute^ it is enacted, that when the plaintiff shall 
recover judgment against the principal, and there shall ^^t-^^^e*®*!*-'- 
be one or more trustees summoned, who' shall not have in nse of judgment 

against the principii; 

come into court and discharged themselves, upon oa^h, JJJ^^^Jj^Jj^ 
of being trustees, as supposed in the writ, and against 2l*aj2i^S!S^ 
whom the suit shall not be discontinued ; the court shall ii^insttiie*^||^,ete. 
award execiition against the goods, effects, and credits, kandV**"^' "^ 
of the principal, in the hands and possession of every 
i&uch trustee, as well as against the body, goods, and 
estate of the principal. 

The same statute has further provided, that when any 
execution, issued as aforesaid, shall be returned, not"*^*"®' 
fully satisfied, by reason of the trustee not discovering JLl^J'**"*^3J*: 
and exposing sufficient goods, effects, and^redits, of the^J^^JjJJ^jg'SHi. 
principal, or by reason of the officer's not finding suffi- ^' 
cient goods and estate of the principal, to the acceptance 
of the plaintiff, to satisfy the same ; the plaintiff may sue 
out against the trustees, named in such writ of execu- 
I tion, or against any one, or more of them, jointly, or 
I severally, a writ, or writs, of scire facias^ in due form of 
law, requiring the defendant, in such writs of scire facias 
named, to shew cause, if any they have, why judgment 
for the sums remaining unsatisfied should not be re- 
entered against them. 

And if ^ any one or more of the defendants, in such 
writs of scire facias named, the same being returned, duly 
served, shall come into court, and declare, that he, or JTlSiCTSftlJcalu 
they, had hot, at the time of the service of the original fhSS^MS? **' 
writ upon them, any goods, effects, or credits, of the **^ 
principal, in their hands, or possession, and thereupon 
submit to an examination, upon oath, and if, upon such 
examination, the supposed trustee, or trustees, shall ap- 
pear not to be chargeable, the court shall render judg- 
S ment against him, or them, if resident in the county 
where the original process was returnable, as the case 
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may be, for costs only, and if not resident in such county 
tben the supposed trustee) so discharged^ shall have 
' costs. 

But if, upon. such examination, it shall appear to the 
court, that the said trustees, or any one or more of thetn, 
l!^^IKi^bl^a^' defendants as aforesaid, had goods, effects, or credits of 
wdie'jdrp/adaiv the principal, in his or their hands, at the time of serv- 
ing the original writ, as aforesaid, other than such as he 
or they have discovered and exposed, to be taken to 
satisfy the execution, on the first judgment, then the 
court shall enter up judgment against him, or them, to 
the amount of the sums returned unsatisfied ^pon the 
said execution, if there shall appear, upon such examina- 
tion, to have been goods, effects, or credits, to that 
« amount, in his or their hands, not discovered and ex- 
posed as aforesaid ; but if not, then the court shall enter 
up judgment against him, or them, to the amount of the 
said goods, effects, or credits, in his or their hands, not 
discovered and exposed, as aforesaid. 

Provided neveri/tclessi that when anv trustee 'has come 
'^' into court, upon the original process, and been examined 

Atn^«^ examined, upon oath, as aforesaid, and upon such examination, it 

and charged upon the r ' r 

toK^"?^mrned **** appeared to the court, tliat such trustee had goods, 
« the«rf/flda»- effects, or Credits, of the principal, in his hands, at the 

time of serving the original writ, such trustee shall not 

be again examined on the scire facias^ but judgment shall 

be rendered upon his examination, had as aforesaid. 

The same statute has further enacted, that if any trus- 

*^^' tee, upon whom the writ of adre facias shall be served, 

S^^S^^^hi^ta ^^^^ ^^^ appear, but shall te defaulted, he having never 

^S^ii^A^^^ *>ccn examined upon oath, under the original process, he 

SdHii^Tuu^the shall be deemed and taken to have had in his hands and 

possession, at the time of the service of the original writ, 
goods, effects, and credits, of the principal, to the amount 
of the Judgment rendered against him, and judgment 
shall be rendered against the trustee accordingly. 
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And where there shall be more ihaD one defendant, in 
any such writ oi scire fiudaa^ the.court m^y enter up joint ^yi,eg^,i,e,eii„,^ 
or several judgments, according to the circumstanees ^^^^^St 
of the case. 

< And upon all judgments rendered upon such writs 
of scire facias^ executions shall issue, in common form, 
against the goods and estates, and^ for want thereof, iMue oaSuA jwisw 
against the bodies of such person, or persons, agamst 
whom judgments shall be so rendered. 

VI. Of the service of an execution, where personal 
property is taken. 

By statute, it is enacted, that when any goods or chat- g^iTj. e.«7 •.«. 
tela shall be taken to satisfy an execution, issuing upon 
a judgment obtained, such goods, or chattels, shall be 
safely kept by the officer, at the expense of the debtoFy 
for the space * of four days next after they are so taken ; 
and if, within that dme, the owner shall not redeem the 
same, by otherwise satisfying the execution, such goods 
ajid chattels shall be sold at public vendue, to the high- 
est bidder, having first been advertised by the posting up 
of notifications of the time and p^ace of sale, forty eight 
hours before the expiration of the four days, in the town 
or place where the sale is to be, and the money arising 
upon such sale shall be applied, to the paykig chargesf 
and the satisfying the execution, and the officer shall re- 
turn the overplus, (if any there be,) to the debtor. 

And the officer who is possessed of the execution, shall 
make return of the same, with his doings therein, parti- 
cularly describing the goods taken and sold, and the sum 
for which each article was struck off, and if any officer 
shall be guilty of any fraud in the sale, or in the return, 
he shall be liable to the debtor to pay him five times the 
sum defrauded, to be recovered by action of the case. 

When goods, sufficient to satisfy the judgment, are 
seized on execution, the debtor is discharged, even if the Bklnt"'^' ^ 
sheriff waste the goodsj or misapply the money arising 
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£rom the sale^ or does not return his execution ; for, by 
a Uwfttl seizure, the debtor has lost his property in the 
goods. But the law is different in the case of an extent 
on lands. (1) 

VII. Of the service, where real property is taken. 

It is enacted, by statute, that when any person shall 
obtain judgment, in any court within this common- 
JSrS^SJSftjS* wealth, (2) for any sum of money, or other specie, and 

the person, or persons, against whom the judgment is, 
does not satisfy such judgment by money, or other specie, 
and the creditor can find no personal estate to his ac- 
ceptance, wherewith to satisfy his execution, and shall 
think proper to levy his execution upon the debtor's real 
estate; then the officer, to whom the execution isdirected^ 
and delivered, shall cause three disinterested and dis- 
creet men, being freeholders in the county, one to be cho- 
sen by. the creditor, or creditors, one by the debtor, or 
debtors, whose land is to be taken, (if they see cause) and 
a third by the officer ; and in case the debtor, or debtorst 
shall neglect or refuse to choose as aforesaid, the officer 
shall i^point one for such debtor, or debtors, (3) to be 
sworn before one of the justices of the peace of the same 
county, faithfully and impartially to appraise such real 
estate as shall be shewn to them, who shall appraise the 

(1) Property attached on mesne process^ must be taken in exe- 
cution within thirty days after final judgment, or the attachment 
will be lost See-title Attachment, p. 196. 

So the sheriff cannot retain goods, attached by him on mesne 
process, alter judgment is rendered for the defendant, on the ap- 
peal, although the plaintiff reviews the action. Clap. v. Bell, 
4 Mass. Rep. 99. 

(2) Lands cannot be taken on an execution, issuing* from a jus- 
tice of the peace, except it isisiies from a recognisance. See title 

AtI* ACHMBNT, p. 193. 

(3) If an officer chooses an appraiser for tlie debtor, he most 
state, in bis return, that the debtor refused to choose one. See 
title Appkaisersi p. &9. 
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same, to satisfy the same execution, with all fees, and shall 
set out such estate by meets and bounds, and the officer 
shall deliver possession and seizin thereof to tjie creditoTf 
or credilors, his, or their attorney. (4) 

And when the real estate of such debtor, or debtors, 
shall be held in joint-tenancy, in coparcenary, or jtenaacy 
in common with the real estate of other persons, then bLTsi^!^^h?re'' 
the said oficer may extend execution on such debtor, or joinM«nancy,*^copi^ 

cenaiyi or oonmon* 

debtor's real estate, held as aforesaid, or part thereof, 
describing^ the same with as much .precision, as the na- 
ture and situation thereoif will admit of, and give the ere* 
ditor, or creditor's, his, or their attoi-hey, seizin or pos- 
sesion of such debtor, or debtor's real estate, held as 
aforesaid, or part thereof| to hold in common with the 
said other persons. 

Which execution, being returned with the doings 
thereon, into the clerk's office, and before such return 
into the clerk's office^ or afterwards, and within three timwd, and fecorded. 
months, the same being recorded in the registry of deeds 
in the bounty where the land lays, shall make as good 
title to such creditor, or creditors, his, or their heirs, or 
assigns, as the debtor had therein.(5) 

(4) When an execution is regularly levied on lands, liable by' 
law, to the extent, and duly returned and registered, and seizin 
and possession delivered by the sheriff to the creditor, he is to be 
considered in the actual seizin and possession, and may, by virtue 
thereof, either maintain a real action, declaring on his own seizin; 
or he may maintain trespass against the tenant, who shaU continue 
his possession without the creditor's consent ; or he may re-enter 
on him after the levy is completed ; whence it follows, tbalt seizin 
delivered to the creditors, on such levy, is a legal ouster of the 
tenant, from the lands. See Gore v. Brazier, 3 Mass. Rep. 523. 
Langdon v. Potter & al. Ibid. p. 215. Wyman v. Brigden, 4 Mass. 
Rep. 150. 

(5) The lands of the debtor cannot be taken, unless by the ac- 
ceptance of the creditor, to whom seizin must be delivered by the 
sheriff; and until this delivery of seizin, the title of tlie debtor is 
not affected. The creditor's title is by matter of record : and un- 

vol. II. 16 
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It is also enacted) by another statute, that the real 

Stat. 1783, c. 33| t. 7* 

estate of any testator, or intestate, is and shall be liable 
MMed'^iwmsltebie ^o be taken and levied upon, by any execution issuing 

to be taken in eucu* • « « i , • . 

tion. upon judgments recovered against executors, or adnnnis- 

trators, in such capacity, being the proper debts of the 
testator, or intestate, and that the method of levying, ap- 
praising, and recording, shall be the same as by law is 
provided respecting other real estates, levied upon and 
taken in execution, and may be redeemed by the execu- 
tor, administrator, or heir, in like time and manner (6). 

VIII. Of the service, where an equity of redemption 
is taken. 

By statute it is enacted, that all rights in equity of re- 
deeming real estate mortgaged, shall be liable to be at- 
tached on mesne process, and taken in execution upon 
judgment for the payment of the just debts of the mort- 
gagor, or owner ; and the officer, having such execution, 
safeatpiibUeTCDdiie. is authorized to make sale of the same, at public vendue, 

less he can shew it by a record, the debtor will hold the land. 
The sheriif must therefore return the extent, and the delivery of 
seizin : which return, when made, is a record of the court, and as 
such, can be pleaded. If there be no record of any such return, 
the creditor has no legal title to the land ; which remains the pro- 
perty of the debtor, and the judgment is unsatisfied. When, there- 
fore, a debtor pleads satisfaction of a j udgment by the extent of the 
execution on his lands, he must plead, that the extent was legally 
made, seizin delivered, and a return of the execution and extent, 
which is a matter of record. For the lands remain the debtor's, 
unless the creditor has a good title to them by matter of reconl. 
Ladd V. Blunt, 4 Mass. Rep. 402. 

(6) Lands, specifically devised, are liable to be levied upon by^ 
the creditors of the testator, equally with otlier lands of which 
he died seized. Wyman v Brigden, 4 Mass. Kep. 150. 

So lands of a deceased testator, are liable to be taken in execu- 
tion by a creditor, notwithstanding the executor, being also resi- 
duary legatee, has given bond to pay the debt and legacies. Ibid. 

So lands of a deceased testator, are liable to be taken in execu- 
tion, although in the possession of an alienee of a devisee. Ibid. 
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and to niakei executei acknowledge* and deliver to the 
highest bidder, good and sufficient deedi or deeds^ of any ©eed totiw 
estate so sold. ***^- 

It is further enactedf that the officer shall give notice 
in writing, of the time and place of sale to the debtor in ** 
person, or by leaving the same at his last and usual place JfS?£i^Sid*'5iS 
of abode, and public notice of the said time and place of *^'^' 
sale, by posting up notifications thereof, in two or'more 

' *^ ^ *^ Pablie notice of mdi 

public places in the town, district, or plantation, in which **"*^*^^^ 

such mortgaged estate is situated, and also, in one or 

more public places in two adjoining towns, thirty days 

at least, before the time of sale ; and further, shall cause 

an advertisement of <he time and place of sale, to be pub- S^J^STJiiSJJjD'?* 

lished three weeks successively, before the day of sale, p"*^**°<^^i«p«'- 

in some public newspaper printed in the county, in which 

such real estate lies, if any such newspaper shall be there 

printed. 

And the notifications aforesaid, being given or posted 
up within the space of thirty days after judgment given^ 
whereon such execution shall issue, the attachment shall JSJ^^mem S^' 
hold the equity, attached as aforesaid, until the levy of §a^"afiLr judgi^c 

rendeiied. 

such execution can be completed according to. law. 

And in case the estate, notified for sale as aforesaid, 
shall not be disposed of, at the time and place appointed, 
the officer shall adjourn the vendue, not exceding three Syfo^^SHSS!!^ 
days, and so from time to time, until the sale shall be 
completed. 

And the surplus moneys, (if any there shall be) arising . 
from such sale, beyond satisfying the debt, costs, and ne- 
cessary intervening charges, the officer shall return to b^lSta'rJSTtolh* 
the debtor. * ^' 

IX. Of the service, where the rents and profits of 
lands are taken. 

When it so happens, that the real estate extended 
upon, cannot be divided and set out by meets and bounds, 
as prescribed} or by the description required by law ; 
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tben execution fihali be extended upon the rents of such 
real estate ^ and the officer shall give seizin thereof to the 
creditor, or creditors, his or tlieir attorney ( and alsoy in 
ease of extending on rents as afoyesaid, shall cause the 
person in possession and improvemem, to atlom and be- 
como tenant to such creditor, or creditors, and to pay the 
rent to him or them accordingly ; and, upon refusal 
thereof, to turn the person, so refusing, out of posses* 
sion, and give seisin and possession of the same to the 
creditor, to hold and enjoy the same, until it shall be re-* 
deemed, as by law Is provided. 

X. Of the service, where shares in incorporated com- 
panies are taken. 

By statute it is enacted, that an attachment of such 
But. 1804, e. 83, 1. 2. shares or interest, on mesne process, shall hold the same, 
sarh property must and also, all dividends growinc: due after such attach* 

be takra in exerutioni ^ 

•Al^rti^iSi»tr£ nient, to respond the final judgment, which may be rea- 
<jiid«;iMiic. dered thereon, until the expiration of thirty days after 

the rendition of such judgment ; and in case the same are 
not within that time takisn by execution on such judg- 
ment, the shares, interests, or dividends so attached 
as aforesaid, shall no longer be holden thereby; and an 

What dull be deemed ° ' 

atakint^wiUiiadiftt attested copy, or copies of the execution left with the 

clerk and treasurer, or cashier of the corporation, and an 
advertisement of the time and place of sale being once 
published within said thirty days, shall be a taking such 
shares or interests, in execution, pursuant to the attach- 
ment on the original writ. 

The same statute has further enacted, that when anj 
such shares or interest, shall be attached on mesne process, 
or taken on execution without such previous attachment, 

•uw*o?t£?«lnpluiy. *^ attested copy, or copies of such writ of attachment, 

or execution, shall by the officer holding the same, be 
left with the clerk and treasurer, or cashier of such com- 
pany ; and so many of said shares, or so mucii of sadd 

^stpubUe^ndue. interest, may be sold on said execution^ at public vendue^ 






Copyoftheezeea' 
tiou to be left with 
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to the highest bidder, as shall be sufficient to satisfy tb# 
same, and the charges of the saloi after notice shall have 
been given of the time and place of ssie, in manner as 
directed by the statute. 

And in case the officer making the salei or the purchaser 
or purchasers of any such shares or interest, do cause an 

Copy of UiccffMo* 

attested copy, or copies of such execution, and the officers oan umi the leiom 

thereon to be left 

return thereon, to be left with such clerk and treasurer^ with the cierk and 

tn^uureroftheeor* 

or cashier, within fourteen days after the sale is com- p^^**°* 
plete4 cind pay for the recording of the same, such pur- shirettiibeiieeoBdei, 
chaser, or purchasers, shall be thereby entitled to such PurehaterentiUedto 
shares and interest, with all the privileges appertaining ^^ 

thereto, and the income and dividends which may have 
accrued, or been made on the same, subsequent to the 
attachment thereof^ on mesne process ; and it shall be the ,> . «. ^ » 

■^ Duty of the oflken 

duty of the proper officer, or officers of such corporation, S (iS^SSItoS 
to issue to the purchaser, or purchasers, under such exc- *°^P"«^*»««*- 
cution, such certificates, ashy the by-laws and regulations 
of such corporation, are the evidences of the shares, or 
interest of a proprietor in such corporation. 

The same statute has further enacted, that iti making 
sale of any such shares, or interest, the officer holding NoticLotiaietotbe 

. . i_ 11 • *• • -.- I* 1 . juiliment debtor. 

the execution shall give notice m writing, of the time 

and place of sale, to the judgment debtor, by leaving the 

same at his last and usual place of abode, if within the 

county in which the said officer dwells, and public notice 

of the said time'and place of sale, by posting up notifies- Puwic notice of tije 

tions thereof, in one or more public places in the town> aMtSUr****"^"**^ 

district, or plantation, where such sale is to be made* and 

also, in one or more public places in the two adjoining 

towns, thirty days at least, before the time of sale, and 

further, shall cause an advertisement, expressing the 

, - r 1 J • ^ i_ 1 . Adrortisementinthe 

time and place of sale, and agamst whom such execution newsoaper. 
shall have issued, on which such shares or interests have 
been taken, to be published three weeks successivel^y, 
before the day of sale, in some public newspaper printed 
in the county, where the sale is t6 be made, if any such 
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be therein printed) and in case no such paper is therein 
printed, then such advertisement shall be published in 
some public newspaper in the nearest county whereiii a 
newspaper shall be published ; andt in case the judgment 
whst dun be deemed debtor has at no time resided, or does not dwell in such 
when the Judgment couutv, the postiug Up such notifications, and publishing 
•idewitbiDtiiecouiiP such advertisements, in manner aforesaid, shail be dee]n- 
ed sufficient notice of such sale. 
And in case the shares or interest so notified for sale, 
a^maybetttioon- gjjjj| ^^^^ ^^ ^^^ ^^ purchasers, be disposed oft at the 

time appointed for sale, the officer shall adjourn the sale, 
for a time not exceeding three days, and from time to 
time, until the sale shall be completed. 

And the surplus moneys, (if any there shall be), aris- 
B^b to beSispoaed ing from such Sale, beyond satisfying the contents of the 

execution, and necessary intervening charges, the officer 
shall pay the debtor, or deposit the same with the trea- 
surer, or cashier of the corporation, for the benefit of the 
debtor, and subject to his order. 

The same statute has further enacted> that whenever 

an officer, having a writ of attachment, or execution 

^eeStSa!^S ^S^inst any person interested in any such company, shall 

whra**™!^ upooby* exhibit to the clerk or cashier thereof, such writ or 

execution, and request a certificate from him of the num- 
ber of shares, or amount of interest, owned by the debtor 
in such company, it shall be the duty of such clerk or 
cashier, to give the said officer a certificate of the num- 
ber of shares, or amount of interest, holden and owned 
by the debtor in such company, and therein express the 
numbers, or other marks by which such shares, or inte- 
rest are distinguished. 
And in case such clerk, or cashier, shall refuse to make 
***• and deliver to the officer such certificate, or shall wilful- 

Perndtyincaieiuch ly make and deliver a false certificate thereof, such clerk 

clerk or raihier reniae ' 

to^reraeheertifi. q^ cashier shall be liable to pay to the creditor, the full 

contents of such execution, and the contents of the judg- 
ment which may be recovered by the plaintiff^ in such 

/ 
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writ of attachment, and the same may be recovered by 

Hoviiich pcmltr 

the judgment creditor, in an action of debt, in any court n»7bei« cevemd. 
proper to try the same. 

XI. Of the service of an execution ag^nst a trustee. 

By statute it is enacted, t|iat in every case where it 
shall appear by the answer of the trustee, that he was, at «• is* o< 

the time of the service of the summons on him, holden, SiSJ^^SSS? 
or bound to deliver to the principal, at a then future day, SBo^boS^tbe^ 
any specific article, or articles whatsoever other than^'^^ 
money, such trustee shall be, and hereby is authorized^ 
and permitted, on demand made by the officer, having 
any execution in his hands, issued upon any judgment 
recovered by virtue of the act, to deliver to him such 
specific article, or articles, or so much and such part 
thereof as may be necessary to satisfy such execution, 
with the legal fees thereon ; the value of such article, or 
articles, as between the principal and trustee, to be esti- 
mated and ascertained by the appraisal of three disin- 

Sochartklettobe 

terested and discreet men^ pne to be chosen by the trustee}v<^ppn>>c<>* 
one by the officer, and one by the principal, if he see 
cause, or if he neglect or refuse,, then the officer shall 
appoint two of the said appraisers, who shall all be sworn 
before a justice of the peace, in and for the county where 
such article or articles are to be delivered, faithfully and 
impartially to appraise the same : And the said justice cerdAcate of the 
and appraisers shall make, on such execution, a certifi- and Se appniwn to 

be made oa tha ese- 

cate of their respective doings. «tttiDn. 

Provided, however, that in all cases where, by the 
terms of the contract between the prmcipal and trustee, 
any mode is pointed out for ascertaing the value of such be^^LMmPe^Sa* 
specific articles,the principal and trustee,or either of them, 
may have their value thus ascertained and estimated. 

And in either case, the officer shall proceed to sell such 

Ibid. 

articles, and conduct in the sale thereof, as in other cases 

of sales of personal property, on execution, as is already SS??5f SSKrti- 

by law provided, the overplus moneys, (if any there should ^^' 
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be)) aftor satisfying th» execution and his fees, he shall 
pay over to the principal, if within the precinct of the 
officer, otherwise to the trustee. 

And in all cases where a part only of such specific arti- 
cle shall be taken in execution, as aforessdd, the trustee 
m^iiSSl^^^ i» authorised to deliver the residue to the principal^ or 



ii^^wtZt^^ ttiake tender thereof, within thirty days after such execu- 
re^du!etotiie]p£ci- tiou shsU have been satisfied, in the same manner as by 

law he might have otherwbe delivered the whole. 



^ 
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XII. Duty of the officer respecting surplus money. 

Ay statute it is enacted, that whenever an oiicer shall 
have in his hands any money arising from the sale of 
S^to^tS^^ui^ riiares er intenssts in any turnpike, bridge, canal, or other 
"™^**" cotnpanyy or firom the sale of any equity of redemptiooy 

•r personal property, more than sufficient to satisfy the 
eitecution, or executions, on which such shares or inte- 
rests, equity of redemption, or personal property, were 
takel) and sold, such officer shall apply the same surplus 
money, or such part thereof, as may be necessary, to the 
payment of any other execution which he may have in 
his hands, unsatisfied, against the same debtor^ or which 
may be delivered to^ him before he shall have paid over 
such surplus monf^« Frotdded hofotver^ that if such 
MtSbemMcP' share or interest, equity of redemption, or personal pro- 

'perty, shall before sCich sale^ have been attached on 
mesne process, other than that on which such execudon 
shall have issued, or shall have been taken on some other 
execution, and the said offik:er is duly notified thereof, he 
shall hold such surplus moneys subject to such attach- 
ment, or execution, and shall apply the same to the pay- 
ment of the execution, which may issue on the judge- 
ment that may be rendered on such mesne process, and 
delivered to him within thirty days after the rendition of 
such judgment, or to the payment of the execution by 
which such shares or interests, equity of redemption, or 
personal property had been taken^ according to the prio- 
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rity, in regard to time, of such attachment, or taking in 
execution. 

XIII. Proceedings when execution is levied by mis- 
take on real estate not belonging to the debtor. 

By statute it is enacted, that when, through mistake, 
executions are levied on real estate not belonging to the * * 
debtors, in such cases, upon' the application of the credi- 
tor to the justices of the court from whence such exe- 
cution issued, such justices may order a writ of scire fa- 
cias to issue against such debtor, requiring him to appear 
before said court, and shew cause, if any he has, why an 
alias execution should not issue against him for debt and 
costs ; and if such debtor, being duly summoned, shall 
neglect to appear in obedience to' such writ, or appear- 
ing, shall not shew sufficient cause, why an alias execu- 
tion should not issue against him, the court shall there- 
upon order an alias execution against such debtor, for 
debt and costs ; and the doings, by virtue of the former 
execution, shall be considered as void and of no effect in 
law ; but if it shall appear to the said court, that the cre- 
ditor had no just cause for such application, the debtor ^ 
shall recover against the creditor double costs, and the 
court shall award execution accordingly. (7) 

(7) This statute contains s^pronUoi ''that no application by any 
creditor shall be sustained after the expiration of two years from 
the time of extending and levying execution aforesaid.'^ But thl» 
pronito is repealed by statute^ 1790^ c. 27. 
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TnX.E LVI. 

EXECUTORS AND ADMINISTRATORS. 

As executor is he to whom another man commits 
by will, the execution of that, his last will and testament. 

An administrator is he to whom administration of the 
estate of one, that died intestate^ is committed by the 
judge of probate. 

1. Who may be an executor. 

S. In what cases administration may be granted. 

3. Within what time administration may be granted. 

4. Who is entitled to administration. 

5. Of administration de bonis nonj and cum tea^amento 
annexo, 

6. The general duty of executors and administrators. 

7. Their general power. 

8. Liability of executors and administrators. 

9. Of executors de son tort^ or of their own wrong. 

10. Of filing and recording wills, proved without the 
commonwealth, pursuant to stat. 1785, c. 12.* 

♦ 1. For the right of executors and administrators to come in 
and prosecute and defend actions, by and against their testators 
and intestates. See title ABATBitfEifT, p. 26, 27, 28. 

2. A more complete notice 4>f the law, respecting sales of real 
estate by executors and jidministrators, will be given under title of 
Sales by £xECUTpKS, Administrators, and Guardians. 

3. The powers and duties of executors and administrators, in 
case of insolvent estates, will bp fully noticed under the title of 
Insolvent Estates. 

4. For the right of executors and administrators, to bring actions 
of account, against their corcxecutors and co-administrfttors. See 
title Action of Account, p. 61. 

5. Of tlie right of executors ^uid administrators to continuance- 
^ee title Continuancei p. 326. 
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T. Who itiay be an executor. 

An executor may be afifiointed durihg hi& mihdrlty, but 
he cannot act as such until he attains the age of twenty stati783,c.24,i.i7. 
one years ; for when the executor is under the aee of Executor cannot act 

^ ' " . until he attaiiu the 

twenty one years, at the timfc of proving the will, admi- «k« ot twenty one 
nistration may be granted with the will annexed, during 
the minority of such executor. 

When 2^ feme sole^ or single woman, shall jointly, with 
one or more persons, be appomted executrix, or admi- 
nistratrix, and after such appointment shall, during the Jo*i*/2c^utri^5 ad- 
life of the other cb-eXeciitor, or co-administrator, marry, mSes, tSe'other 

, i_ 11 1 executor or adraiiiii- 

such marriage shall not make the husband an executor or trator must act aione, 

^ and the power of the 

administrator in her right ; but shall operate as an extin- wonumisaxtuiguish- 

guishment, or determination, of such woman's power and 

authority : and the other executor or executors, adminis- 

ttator or administrators, may proceed in discharging the 

trust reposed in them, in the same manner as if such 

-woman were naturally dead. 

In England, the executor of an executor is, of course^ 
the executor of the nrst testator. But m this state, there 
is a statute which enacts, that the executor of an execu- sut.i783,c.sM,i. w; 
tor, shall not, in consequence thereof, become an execu- 
tor of the first testator ; but, in every such case, adminis- 
tration may be granted, (if the circumstances of the 
estate require it) upon the goods and estate of the first 
testator, unadministered upon, with the will annexed, to 
such person, or persons, as the judge of probate may 
think fit 

II. In what cases administration may be granted. 

By statute, it is enacted, that no administration of the 
goods, or estate, of any deceased person, not administer- ^^* *• '*> •• ^^• 
ed upon by a former administrator, or executor, shall be 

6. The limitation of actions against executors and administra- 
tors, will be noticed imderthe title of Limitation op Actions. 

7. How writs are to issue against executors and administrators. 
See title Attachment, p. 195. 
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granted, until it fahali evidently appear to the judge of 
probatC) by the oath of the party applying; therefor, or 
otherways, that there is such personal estate of the de« 
ceased, to the amount oijive fioundsj or upwards, or debts 
of the like, or greater value, due from the deceased's 
estate unpaid. 

III. Within what time administration maybe granted. 

By statute, it is enacted, that no administration shall 
^ ^^^ be originally granted upon the estate of any deceased 

person, after the expiration of twenty years from the 
death of such person. 
Upon this statute it has been decided, that the grant 
rMaw^'iiT^wo! °^ ^^ original administration, more than twenty years 

after the death of the intestate is, ifiao facto^ void ; and 
that the statute applies to the case of intestates dying 
before, as well as after, the date of the statute. 

* IV. Who is entitled to administration. 

By statute, it is enacted, that after the decease of any 
slat. 1783, c 36, s. 8. person intestate, administration of such intestate's goods 
Administration to be and estate shall be granted unto the widow, or next of 

granted to the widow. ,,,. / y c 

or next of kin, or both, km to the intestate, (upwards of twenty one years of age^ 

or both, as the judge of probate shall think fit, within 

XTniiirtmtiS^'^t^ thirty days, or sooner. And after the expiration of 
bcp-anudtoacK- ^j,jp|.y ^jj^yg £pQj^ ^^ death of any person intestate, in 

^ case the widow, or next of kin, shall refuse or neglect to 

take out letters of administration, being cited before the 
judge for that purpose, in case they are resident within 
the county, he may commit administration of any such 
estate to bome one or more of the principal creditors, if 
f accepted by them, or others, as he shall think fit, upon 

their refusal. (1) 

' (1) The widow of a deceased intestate is exclusively entitled 

to the administration of his estate, unless tliere be among his next 
of kin, a suitable person, whom the judge of probate may think fit 
to{ join with her in the trust, or to commit administration solely. 
M'Gooch V. M'Gooch. 4 Mass. Hep. 348. 
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I. Among the kindred, those are to be preferfed that 

° . i_ r 2 BL Com, 504, 505. 

are the nearest in degree, to the intestate ; but of per- 
sons, in equal degree, the judge may take which he 
pleases. 2. This nearness or propinquity of degree, shall JJJo lathe fi«trf 
be reckoned according to the computation of the civi- 
lians, and not of the canonists ; because, in the civil com-* 
putation, the intestate himself is the termnusf from 
which the several degrees are numbered, and not the 
common ancestor, according to the rule of the canonists. 
And, therefore, in the first place, the children, or (on 
&ilure of children) the parents of the deceased, are enti- 
tled to the administration : both which are, indeed, in the 
first degree ; but the children are allowed the preference. 
3. Then follow brothers, grand-fathers, uncles, or nephews, 
(and the females of each class respectively) and, lastly, 
cousins. 4. The half blood is admitted to the adminis- 
tration as well as the whole : for they are of the kindred 
of the intestate, and, even in England, are only excluded 
from inheritances of land upon feodal reasons. There- 
fore the brother of the half blood shall exclude the uncle 
of the whole blood ; and the judge may grant adminis- 
tration to the sister of the half, or the brother of the 
whole blood, at his diseretion. 

V. Of administration de bonis non^ and cum testamento 
annexo. 

When an executor refuses the trust, or neglects to 

... , r 1 Stat*1783, C. 24, 8- li, 

give bonds according to law, within twenty days alter the n, 
probate of the will ; in such case, the judge of probate when the executor 
shall commit administration of the estate of the deceased^ ^g£^ to gl^ bonds. 
with the will annexed, unto the widow, or next of kin to 
the deceased, or one or more of the devisees, or (in case 
of their refusal) to one or more of the principal credi- 
tors, as he shall think fit. 

So, when the executor is under the age of twenty one ^^^ ^ ^^ 
years, at the time of proving the will, administration may 
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be granted, %vith the will annexed, during the^ininority* of 

When the etecutor 

ii underage. SUCh exeCUtor. 

So, if an executor die, leaving the estate unsettled, in 
^^*^ ** ^^' such case, administration may be granted upon the goods 

On death of executor, unadministered upon, with the will annexed, to such 

person or persons, as the judge of probate may think fit. 

So, by statute it is enacted, that when any person, who 
Stat. i78t,e.M, 1.1. ijgji^g appointed executor to aiiy testament, shall, at the 
On executor's livinp time of the probate of the same, live without this com- 

oot of the comnion« » ^ " 

t^t-iVeSilir*"*"'*^ monwealth, he shall, before the probate of the will, 

whereby he is appointed, enter into bonds to the judge 
of probate for the county in which the testator lived, 
with sufficient sureties, being inhabitants of the said com- 
monwealth, for his faithful performance of the trust re- 
posed in him. And if such executor shall refuse to enter 
into such bonds, administration shall be granted, with the 
will annexed, in the same manner as if such executor 
declined the trust. 

The same statute has further provided, that when an 
executor shall remove himself without this common-. 

JSSiove^fromX' Wealth, and become an inhabitant of some other state, 

r^t'uK^uTKUte £1 place, or kingdom, before his account shall be settled, 

and shall not, upon being thereunto required by the 
judge of probate in the county where the will shall have 
been proved, come into this commonwealth, and settle 
his accounts, administration de borda non shall be g-ranted, 
with the will annexed, in the same manner as if such 
executor had died intestate. 

It is enacted by a subsequent statute, that when any 

suL i783.c.24,».i9. g^ecutor or executors of any last will and testament, or 

iJilHiiSTton mid- administrator of any intestate estate, shall reside with- 
I'ifi.'^Mhan^ out the limits of this government, at the time of taking 
ac^.uniTorrwhen upou him that trust ; or shall afterwards remove out of 

an execvtor or ad- 
ministrator «hall be- this govepnment, and shall neglect or refuse, after due 

come inmne. or otheiv 

wje iacsHjabie of his notice from the judge of probate, to render his account, 

and make a settlement of such estate with the creditors, 
legatees, or heirs, or their legal representatives ; or when 
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anjT executor or administrator shall become insane 9 or 
otherwise incapable, or evidently unsuitable to discharge 
the trust reposed in him ; the judges of probate, in their 
respective counties, within this government, are authof 
rized and empowered in such cases, to grant letters of 
administration, with the will annexed, (or otherways as 
the case may require,) jto such person within this govern- 
ment, as to the said judge shall seem meet. And the 
administrator thus appointed, shall have the same power 
and authority to administer the estate of the deceased, not 
administered upon by such former executor or adminis- 
trator, and be subjected to the same duties, in as full and 
ample a manner, as if the executor or administrator, so 
removed, or residing without th^s governpient as afore- 
said, were actually dead. 

VI- The general duty of exeputors and administrators. 
Every administrator shall, before he or she shall enter 

Stat. 1783, c. 36, s. 8. 

upon the execution of that trust, give bond to the judge 
of probate, with good and sufficient sureties, upon con- bonSir***^***' *** ^^^ 
dition among other things, to mal^e and return a true 
inventory of the estate administered on, into (he probate 
ofHce, within three months, and to render an' account of 
administration, within one year from the time of taking 
administration. 
So every executor, taking upon himself that trust, shall 

' '7 . . Stat. 1783, C. 24, 8. 17, 

give bond to the judge of probate, with sufficient surety 

or sureties, to return a true and perfect inventory of the bomSI ' *^^*^ 

testator's estate into the probate office, within three 

months, and to render an account of his proceedings 

thereon, in the same manner administrators are, by law, 

obliged to be bound, unless such executor or executors 

are residuary legatees ; in which case, bonds may be 

gi^en by him or thpm, to pay the debts and legacies of 

the testator. 

So it is the duty of the executor, if he has knowledge 
of his appointment, to cause the will, within thirty days 
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reftual of the trust. 



Stat. 2783,0.36, 1. 8, 

Ibid.e.t4,s.l7. 

ExflCQton and ad- 

miniitnton to caiue 

an inn 

praaal 

estate. 



next after the decease of the testator^ to be proved and 

Bxecntor to prove the .,., . r * » m. c ^v. 

wiii-.orpreMntthe recofdcd iti the register of probate s onice« oi tne same 

will, aiuf declare his ' 

county where the deceased person last dwelt, or present 
the said will, and in writing, declare his or her refusal of 
the trust. 

After the executor and administrator have given bonds 
pursuant to law, and received their letters, it is their 
duty to collect the personal estate of the deceased, and 
have the same inventoried and appraised, within three 

*mtoUfSte"«o£i"^°'*^^^' ^^ sooner, by three suitable persons appointed 

by and sworn before the judge of probate, for the faith- 
ful discharge of that trust. (2) 

When the inventory is completed, it is then the duty 
of the executor or administrator to return the same into 
the probate office, within three months from the time he 
received his letters. , 

It is also made the duty of executots and administra- 
tors, to give notice of their appointment. 

By statute it is enacted, that whenever an executor or 
ta ,6.60,1.1. administrator shall be appointed to the estate of any per- 
son, and shall take upon himself tliat trust by giving bond, 
faithfully to discharge the duties thereof, as the law 
directs, he shall make known the same, within three 
months, or sooner, by causing notifications thereof, to be 
posted up in some public places in the town, district, or 
plantation, where the deceased was resident, and had his 
habitancy at the time of his death ; and shall also give 
such further notice thereof, by causing the same to be 
published in some newspaper, or in such other manner 
as the court of probate, (taking into consideration the 



Ihid.i». 

To return the inyen< 
torjr. 



Sxecutors and ad- 
ministraton to give 
notice of thdrap- 
poiatinent. 



(2) How the appraisers are to be appointed and sworn^ when 
the estate lies more than ten miles from the dwelling place of the 
judge of probate, or when any part of it lies without the limits of 
the county. See title Appraisers, pages 88, 89. 

An executor or administrator is not bound by his administration 
bond to inventory real estate. Henshaw v. ^lood, 1 Mass. Rep. 
35. Prescott v. Tarbell, Ibid. 204. 
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situatiofi of the estate and business of the deceased,) nhall 
in writing direct. And if the deceased was neither lOi 
inhabitant nor resident within this goremrmeiit at the 
time of his death, the executor or administrator shall give 
such notice of his undertaking that trust, asthe court o£ 
probate that issued the^ letters of administraXion, or ap- 
proved the will, shall in writing direct. 

And an affidavit of the executor or administrator m&de 
and filed in the same probate court, within seven modtha 
after undertaking that trust, accompanied with an ori- ^vHwieeof notke. 
ginal notification (or a copy thereof) of his undertaking 
that trust, and recorded in the probate office, shall be ad- 
mitted as evidence of the time, place and manner notice 
was given. 

It is next incumbent on the executor oradministrator^ 
to investigate the situation of the estate, to collect the ^^S^S^i^S 
debts, and to calculate the probability of its being com- theiitiuttiaaortbtt 

estate. 

petent to discharge all the debts due therefrom, or other- 
wse. 

If the dstate be insufficient for this purpose, it is then .< 

his duty to apply to the judge of probate for the appoint- stat.i784,aa. 
ment of commissioners : For by statute it is enacted, that imtTofezeeatonand 

' administraton in ease, 

when the estate of any person deceased shall be insol- the estate be imoi- 

Tent, 

Tent, or insufficient to pay all just debts which the de« 
ceased owed, the samci shall be distributed to and among 
all the creditors, in proportion to the sums to them re*^ 
specdvely due and owing, saving that debts due for aU 
rates and taxes, and debts due to the commonwealth, and 
for the last sickness and necessary funeral expenses of 
the deceased, are to be fii^t paid. And the executor and 
administrator appointed to any such insolvent estate be- 
fore payment to any be made, (except' as aforesaid) shall 
represent the condition and circumstances thereof unto 
the judge of probate. And the said judge shall nomi- 
nate and appoint two or more fit persons to be commis- 

VOL. II. 18 
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sioners, with full power to receive and examine all chiim9 
of the several creditors, &c. (3) 

If the estate be not represented insolvent, and there be 

irtfae estate be not 

SSutoJl^Jid^Jdi*'"'* no application for commissionersi then the executor or 
nii^tonto|My the administrator most endeavor to pay the debts within one 

year from the date of his letters, otherwise he will be 
subject to the action of the creditors. 

But, generally, he will not be subject to such actions 
until the expiration of the year : For 

By statute, it is enacted, that no executor or adminis- 



Sttt. 1788,6. 6fl, 1.8. 



trator shall be compelled in any court of law to defend 



3 Bl. Com. 512.. 

Kxeeutor to pay 
debts and legacies. 



nbtS^MiH "*"**■ *^y **^*^ ^^*^ ^^^^^ ^ commenced or instituted against 
SSTt^'^aJJlanrt wm ^""» ^" '**^ Capacity, within the term of twelve months, 
unie»,rte!**"*""'**** ncxt after his taking upon him that trust ; unless the 

same shall be instituted for the recovery of a demand 
that will not be affected by the insolvency of the estate, 
or the suit shall be instituted for the purpose of ascer- 
taining a claim that is contested. 

When the debts are all discharged, the legacies claim 
the next regard of the executor, and indeed of the admi- 
nistrator, if he be such, witA the will annexed^ which are 
to be paid so far as the assets will extend. 
The debts and legacies being paid, the executor or ad- 
ibtdiesa^tsf'*'^^' ministrator must render an account of his administration 

to the judge of probate ; and this, by the condition of his 
bond, must be done within one year from the time of tak- 
ing administration. 

What remains of the estate after the allowance of the 

account of the executor or administrator must be paid to 

?ilSX^d?btf^<f'^' ^^® residuary legatee, if any be appointed by the will ; 

and if there be none, or the deceased died intestate, in 
such case, the residue must be divided according to the 
statute^of distributions, of which we have already taken, 
notice. (4) 

(3) This subject will be more fully noticed under the title of 
Insolvent Estates^ 

(4) See title Distribution of Personal Estate. 
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J- 
VII. Their general power. ' 

By statute it is enacted, that when the goods and chat- ^., ^ , 

^ ' ' ^ Ibid. €.38,1.1. 

tels belonging to the estate of any person deceased, or 

that hereafter may decease, shall not be sufficient to an- esuteshairbeiniur. 

ficient to pay the 

swer the lust debts which the deceased owed, or leeacies debt^ the real estate 

•* ^ may be sold. 

given, upon representation thereof, and the same being 
made to appear to the supreme judicial court, at any 
term or sitting of the said court, in any county in this 
commonwealth, or the court of common pleas, in the * 

county where the deceased person last dwelt, or in the 
county in which the said real estate lies, the said courts 
are severally and respectively authorized to empower 
and license the executor or administrator of such estate, 
to make sale of all or any part of the houses, lands or tene- 
ments of the deceased, so far as shall be necessary to 
satisfy the just debts which the deceased owed at the 
time of his death, and legacies bequeathed in and by the 
last will and testament of the deceased, with incidental 
charges. (5) 

(5) The following valuable learning from tlie court in the case 
of Drinhuater v. Driniwater, 4 'Mass. Rep. 354, fully explains the 
connexion between an executor or administrator, and the real 
estate of his testator or intestate. 

" At law the lands descend to tlie heir subject to the payment 
of debts, if there be a deficiency of personal assets. The adminis- 
trator frequently enters on the lands, and accounts for the rents 
and profits in the probate court : and tliis practice may not be in- 
convenient to the heirs. For the profits become a part of the fund, 
if wanted, for the payment of the debts ; and, if not wanted, they 
form a part of the distributive shares of the personal estate. But 
in law the administrator has no right to enter into the lands, or to 
take the profits. He has no interest in them, but a naked authority 
jn them on license to pay the debts, when the personal estate is 
insufficient. And lands not being liable for the payment of debts 
at common law, they are made liable by statute, which does not 
extend the liability to the defraying the charges of administration. ' 
The personal estate alone is a fund for the payment of those 
charges. It is true that when lands, recovered by an administrator 
by foreclosing a mo^rtgage, or taken in execution to satisfy a judg- 
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So also by the same statute^ whenever it sball be neces-» 
6ary that executors or administrators shail be empowered 

mejit in a personal action, jirf sold on license for the payment of 
debts, the proceeds of the sale are considered as personal assets, 
and liable for the nharge of administration, because those lands 
were receired in aa^fsction of personal assets belonging to the 
intestate at his death. Also when lands»of which, the intestate 
died seized, are sold on license for the payment of debts, the court 
authorize the sale of lands enough to defray the charges of the 
sale, and of accounting for the proceeds. Because the statute giv- 
ing an administrator a power to sell Isnds on license, the coyrt 
granting the license must, by a reasonable construction, have au» 
thority to indeninify him in executing the power. So also a judg- 
ment creditor may levy h^ execution for bis costst as well as his 
damages on the land. 

"But the administrator having no interest in the lands of the in- 
testate unless they have been mortgaged to biro, and having no 
right of entry, he cannot bring any real action to recover seizin or 
possession of them. He cannot count on the seizin of the intes- 
tate, for he derives no interest in the lands from the intestate by 
virtue of his administration. Nor can he count on his own seizin^ 
for his entry on the tenant in possession will be tortious. 

'* If the lands are liable to the payment of the intestate's debts, he 
may lawfully sell them on license, whether they are in possession 
of the heir, or of his alienee, or disseizor. For no seizin of the 
heir, or of his alienee, or of his disseizor, can defeat the naked au- 
thority of the administrator to sell on license. Thus also when an 
authority is given by the testator to his executor to sell his lands 
/or the payment of his debts, the executor may sell notwithstand- 
ing the death or alienation of the devisee ; and for the same rea- 
son, notwithstanding his disseizen. And the purchaser, by vir- 
tue of his deed, may lawfully enter into the lands sold ; and may- 
count on his entry as a lawful seizin, and try his title, if it be dis- 
puted. 

« If the lands of the intestate are wanted for the payment of his 
debts, as the administrator has no cause to recover the possession, 
by a suit at law, so to allow real actions to be maintained by hinoi 
would be mischievous. If the deficiency of personal assets amount 
to ^ty dollarii how much land may he demaiid of the alienee o£ 
the heir, if he is in possession ? or by what description ? shall he 
demand a large fanny worth /ve thousand dollars 9 And if he can- 
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to sell some part of4he real estate of deceased testatorS) 

WliMi a TMttial sale 

or intestates, for the payment of iust debts, legacies or wouMbeir^unoitt 

^ ^ * P to the estate, the 

taxes, and by such partial sale the residue of such real «*»«»« may be wW. 
estates would be> greatljr injured, and the same shall be 
represented and made to appear to the justices of either, 
of the aforesaid courts on petition, and dechiration filed, 
amd duly proved therein, by the said executors or admi- 
nistrators, the justices of the aforesaid courts respectively 
may authorize and empower such' executors or adminis- 
trators, to sell and convey th^ whole, or so much of such 
real estate, as shall be most for the interest and benefit 
of the parties concerned therein, at public auction. t 

So also by the same statute, where the testator or intes« i^^.^,, 
tate has, in his life time, entered into contract under seal. 

Courts may gnnt 

to convey real estate to some third person, but was pre- iwensetoegsecuton 

not recover the whole, what part shall he recover I If he recover 
the whole, after land sufficient to pay the debts and charges of sale 
are sold, how is the defendant, who has lost his land by a judgment 
at law, to reg^n his seizin of the remainder ? But if the adminis- 
trator proceed, without action to sell, the owner of the land may, 
by becoming the purchaser, protect his own title i or if others will 
give more, enough may be sold, and his title to, and possession of 
the remainder will continue undisturbed. 

'<It may be objected, tiiat if the purchaser at public auction con* 
ceives that he purchases not only the land, but a law suit, he will 
offer a much less sura, and cause more land to be sold. This is 
true ; but it will be the folly of the owner of the land, by setting 
up his title as adverse to the sale, to lose more of his land : and if 
the administrator has no authority to sell the land, there is no rea- 
son that he should charge the estate with the expenses of a fruit- 
lefis law suit. 

*\ After explaining the connexion of the administrator with the 
lands of his intestate, we must infer from it that the administra- 
tor cannot defend in any real action brought against him as admi- 
niBtrator, by any person claiming Ss a purchaser from the intes- 
tate ; whether the purtdiass be bonaJSxkf or fraudulent as to credi- 
tors A recovery agaiost him cannot prejudice the creditors : for 
their right to levy their executions on the land, and his right to 
sell on license, remain the same after as before the recovery." 
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vented, by death, from executing the same ; in such case, 

■nd admltUstraton to , . • r • 

convey red estate, fte- the executoF OF administrator, by petition of such third 

cording to the con- ' 

vS^^S^tSt^ '^ person to the supreme judicial court, or common pleas, 
his life time. ^^y. ^^ empowered to carry itito effect such contract, of 

the deceased, and make conveyance accordingly. And 
in case such conveyance be made pursuant to such autho- 
rity, the moneys or consideration paid for such estate, if 
not paid to the deceased contractor in his life time, shall 
be assets in the hands of the executor or administrator, 
and be apportioned among the representatives of the de- 
ceased, as other personal estate. . 

By a subsequent statute, it is enacted, that whenever 
Suit. 1788, c 51, t.1. any person or persoiCs, to whom any lands, tenements, or 
Luids mortgaged to hereditaments, maybe mortgaged for the payment of 
tate.areaMetsSn the dcbts, ot the performance of any collateral promise or 

hands of the executor ^ 

or administrator. engagement whatsoever, shall decease before recovery 

of seizin and possession of the lands, tenements, or here- 
, ditaments mortgaged, that then the debts due on said 

deed of mortgage, and the lauds, tenements, or heredi- 
taments mortgaged by the same, shall be assets in the 
hands of executors or administrators, as personal estate : 
And the executors or administrators shall have the same 
control and power of disposal of all the estate which 
the said deceased had in ' the lauds, tenements, and 
hereditaments, as if they had been a pledge of personal 
estate. And executors or administrators may bring 
acdons for recovery of seizin and possession of the 
lands, tenements, and hereditaments, mortgaged as afore- 
said ; in which actions, it shall be sufificient to declare on 
the seizin and possession of the testator or intestate. 

The same statute has further provided, that whenever 
executors or administrators shall recover seizin or pos- 
tonanndmTnts'tra-' ^^^sion of lauds, tenements, or hereditaments, mortgaged 
SSJ^jlid^prelluses. «s aforesaid, the executors or administrators shall be 
^posses^on Seized and possessed of the estate so recovered, to the 
sole use and behoof of the widow and heirs of the intes- 
tate, or such devisees of the testator, to whom said estate 
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may be devised. And the court of probate may make 

,....-, « , ,- To be distributed as 

distribution of the same^ as of personal estate according- personal estate. 
ly, unless the lands, tenements, or hereditaments, mort- Except wben the 
gaged and recovered, as aforesaid, shall be necessary forn^*fb?*^tJ^^t 

of debts. 

the payment of debts, legacies, annuities, or charges of 
administration; and, in that case, the said executor ov^^^^S^ 
administrator, having obtained license, in manner as by onUo^eT "^^ 
law provided, shall have full right, power, and authority, 
to dispose and make sale of the whole or part of the lands, 
tenements, or hereditaments, recovered as aforesaid, as 
though the testator or intestate had died seized thereof, 
subject, however, to the right of redemption, in case. ^. 

^ ° r J Subject to the rigbt 

such sale shall be made before such right shall be ex-°^"^^P<^' 
tinguis^ed. 

The same statute has further provided, that whenever 
any executor or administrator shall recover judgment for '^' '* ^' 
any sum of money, whereon execution shall issue, and when w®^'^^'.. 

^ , ^' ^ ' or adiniaMtrat<Nt shall 

lands, tenements, or hereditaments, shall be set off to the JSd uSi^&teWt 
said executor or administrator, in discharge of the said 2£iihoid'the''mme. 
execudon, the said' executor or administrator shall be 
seized and possessed of the whole estate, in the lands, 
tenements, or hereditaments, so set off, to the sole use 
and behoof of the widow and heirs of the deceased intes- 
tate, or to the residuary legatee or legatees of the testa- 
tor, as the case may be. And the court of probate may 
make distribudon of the. same, as of personal estate ac- The same may be dis- 

trilHited as of person- 

cordinely ; unless the lands, tenements, or hereditaments, »* ^^^^* «n>o»8 the 

o J ^ ' ' ' samebenecessanrto 

so set ofif on the said execudon, shall be necessar/ for ,^^y;^^^'^^^S^3; 
the payment of debts, legacies, annuides, or charges Qf '^■^^^y'^y »«••"• 
administration ; and, in that case, the said executor of 
administrator, having obtained license, in manner as by 
law provided, shall have full power, right, and authority^ 
to dispose and make sale of the whole or part of the 
lands, tenements, or hereditaments, so set off as afore- 
said, subject, however, to the right of redemption, in case 
such sale be made before such right shall be cxtin- ^y^^^«i««y 
guished. 



sm MXBcvtosta and ^ 

Tlie auae statute has further enacted, that after exe^ 

Gttton or administratiMrs shall recover seisin and posses- 

^^SnS£aS!t mn of an^ lands, teneroentSt or hereditaments, mortgag- 

ttmaMuieyoruqT ed as aforosaid, or shall become seised and possessed 

mortgagor or pefKWt - , - . 

whow estate has beeD of lands, tenements, or herechtaments, by having the 

aot On oncseention, 

same set off; in discharge of an esecutioD, as afbresaidy 
and before conveyance or assignment thereof* in manner 
aforesaid, if any mortgagor, his heirs, executors, admi- 
nistrators, or assigns, or the person, his heirs, executors, 
administrators, or assigns, nrhose estate has been leiaecl 
upon as aforesaid, shall, within the time limited for re« 
deeming the estate mortgaged or levied upon, redeen& 
the mortgaged or levied premises, the executors or 
administrators, shall, in every instance, be entitled to 
recrive the said redemption, money, and are authorized, 
empowered, and directed to discharge the said mortgag- 
ed premises. or estate levied upon, by release, quit claims 
or other legal conveyance. 

The same statute has inrtfaer provided, that notiiing^ 
tiierein contained, shall bp construed to contnrf any last 
will or testament, or any part thereof. 
An executor or administrator may cause any person,* 
' * whom he may suspect of having concealed or embeszied 
Sm^^^^ way part of the deceased's personal estate, to be called 
E^^K^gSi^^te before the judge of probate, for examination, under oath, 
pnrfaeflHc tiw jud^ for its discovory. And if the person suspected and com- 
plained of, shall refuse to be examined, or to answer in- 
ternygatories, upon oath, respecting the estate which he 
or she may be suspected of concealing, embezzling or 
conveying away, it shall, and may be lawful for, and the 
said judge is empowered to commit such person, so re- 
fusing to be examined, or answer intern^tories, upon 
oath, as aforesaid, unto the common gaol of the county, 
there to remain until he or she shall consent to be ex- 
amined, and answer interrogatories, upon oath, as afore- 
saidj or he released by the consent of the person suspect* 
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liig and complaining against him or lier^ or by order of 
the supreme judicial court. 

VIII. Liability of executors and adnunistratcifi^;^': k 
.1. By statute, it is enacted, that if'any eSfecutorloir 

^„^ * r *u -11 f J J 1. s Stat. 1783,c 24,1. 16. 

executors of the will of any person deceased, knowing 

of their being so named and appointed, shall not, within p^^^fiShV 

iMriy daya next after the decease of the testator, cause fh^ST:^ next afta 

the tettaior^s dntb* 

such will to be proved and recorded, in the register of 
probate's office of the same county where the deceased 
jserson last dwelt, or present the aaid vnilj and, in writ- 
ing, declare his, her, or their refusal, every exiocuter so 
neglecting his or her trust and duty in that behalf, (with- 
out just excuse, made and accepted by the judge of pro- 
bate for such delay) shall forfeit the sum of Jive fiounda 
a month, from and after the expiration of the said thihy 
days, until he, she, or they, shall cause probate of such 
mil to be made, or present the same as aforesaid ; every 
such forfeiture to be had and recovered by action of 
debt, in the court of common pleas, in the same county^ 
one moiety to him or them that shall sue fo~f the same, 
and the other moiety for the use of the legatees named 
in the same will. 

If there be two executors, and either executor pre- 
sents the will, no forfeiture is itrcuri^ed by tlie other : if et«i. ^^' ^ 
both neglect, a joint forrt;,\are is incurred by both, 
trhiqh jnay be sued for jointly ; and, perhaps, separately, ^^ tb^re^a^two 
although but one forfeiture can be recovered. But if the '"'^^ 

neglect be in one executor, and not in both, the negli- 
gent executor alone incurs the forfeiture, and is alone to 
be sued. 

2. Every administrator shall be held to account with 
the judges of probate for the personal estate of the de- ^^'^ '**"* 

ceased, as the same shall be appraised, unless the judge ^1mtaw^Jnthe*per- 
shall think it will be more for the beftefit of those con- ^^iSS"*'"'* 
cerned otherwise to dispose of the same, in which case, 
the judge shall order the same, or any part thereof, to be 
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sold at puUic aucUoiif or at private sale, in such manner 
as be shall determine will best serve the interest of all 
persons concerned, and the administrator shall account 
for such estate as the same was sold. 
. d. When any e:(ecuter or admiiustrator shall neglect 
Aid. «. 31, 1. 8. or unreasonably delay to raise money out of the testator^s 
wbftt ihau be deem- or intestate's estate, by ooUecting the debts due to such 

ed wastr in an execu* ,...., . . • 

tarorpdiDioiitrator. estate, and by sellmg^ the pers6nal estate, or the real 

estate, (if need be, and he has power, or can obtain license 

to sell the same) or shall neglect to pay what he has in hia 

bands, and by such neglect or delay shall subject the tes^ 

tator's or intestate's real or personal estate to be taken in 

personal execniion, the same shall be deemed waste and 

unfittthfttl administration in such executor or adminia-* 

irator. 

The statute further provides, that upon suggestion of 

Ibid. 1.9. waste, founded on a return made by the sheriff,'that he 

Eiecuiorand adrai eould uot find any goods or estate of the testator or in* 

nntnitar UaUe for ' " 

^**^* testate, a writ commonly called anre fucia^y shall be 

issued out of the clerk's office of the same court, against 
sucb executcA' or administrator, which writ, being dulf 
served and returned, if the executor or administrator 
make defaidt of appearance or coming in, shall net shew 
cause sufficient to the contrary, execution shall be ad- 
judged and awarded against him of his own proper goods 
and estate, to the value of such waste, where it can be 
ascertained, otherwise for the whole sum recovered ; and 
for want of goods or estate, against the body of such ex- 
ecutor or administrator. 

' 4. When the administrator shall refuse or neglect to 
Stat. i786> c. SB, i. 2*: ^ccount, upon oath, for such property of the intestate, as 
Confleqaenee oTan he hss rcccived, especially if be has been cited by the 

executor or admuiis- . ' ' 

o»tejr2^oegiecttog4o p^batc iouft for that purposc, execution shall be award- 
ed against him, for the full value of the personal proper- 
ty of the deceased, that has come to his hands, without ' 
any discount, abatement, or allowance for charges and 
expenses for administration, or debts paid. And when 
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it shall appear that the administrator shall hare received 

Or to return sn in* 

the personal property of an Intestatey and shall not have rentarj, 
elchibited, upon oath, a particular inventory thereof, exe- 
cution shall be awarded against him for the whole penalt3r 
of such administration bond, to be distributed among the 
parties interested, agreeably to the directions of law. 
The like judgment and proceedings (so far as they cm 
with propriety take place,) are to be had upon executors, 
8cc. given to the judges of the probate courts in their 
said capikcity. (6) 



IX. Of executor de 9Qn t^rf^ or of their own wroQg. 

An executor de eon tort is a person, who without any 
authority from the deceased, or the judge of probate, 
doe^ Such acts as belong to the office of an executor or 
administrator. ^ 

There is a wiety of acts which will make a man exe- 
cutor de eon twrt^ such as possessing and converting the 
deceased's goods to a man's own use, paying the deceas- 
ed's debts out of his own assets ; suing for and recover- 
ing debts due to him ; and it is said in general, that ail 
acts of acquisition, transferring, or possessing of the de- 
ceased's estate^ will make an executor W^ «o» tort^ because 
these are the only indicia^ by which creditors can know 
agauist whom to biing their actions ; and an administra- 
tor is not lialHe for the goods converted by such execu- 
-tor, till he has recovered them in damages. 

So by statute it is enacted, that if any person shall 
alienate or embezzle any of the goods or chattels of any 
deceased person, before he or she have taken out letters 
of administration, and exhibited a true inventory of all 



^1 



Ibid. 



Stat 1788, c. 34, «* 1& 



(6) When an executor or administraitor refuses to return an ia- 
ventory, or being sunmoned* and in answer to interrogatories* 
denies that any personal estate of the deceased has coine' to his 
hands, the only remedy, for those claiming benefit from ^e estates 
is by an action at law on the bond of the executor or administra- 
tx>r. Selectmen of Boston v. Boylston, 4 Mass. Rep. 318. 
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the known estate of the person deceased^ every such per- 
son shall stand chargeable) and be liable to the actions of 
the creditors and other persons aggrieved} as being exe* 
cutors in their own wrong. 

But merely doing acts of necessity or huinanity) as 
locking up the goods, or burying the corpse of the de« 
ceased, will not amount to such an intermeddling as will 
charge a man as executor of his own wrong. 

Regularly there cannot be an executor ^ hia own 
wrongj when there is a rightful executor^ or when ad- 
ministration has been duly granted ; for if' after probate 
of the wUl, or administration granted, a stranger gets 
possession of the deceased's goods, he is a trespasser to 
such executor or administrator, and may be sued as such. 

But if a stranger gets possession of the deceased's 
goods before probate of the will, he may be charged as 
executor <if hia own wrongs because the lawful executor 
can be no further charged than for the assets that came 
to his hands. 

Such executor ofhia own wrongs cannot bring an action 
himself in right of the deceased, but actions may be 
brought against him. And, in all actions by creditors 
against such an ofBtious intruder, he shall be named an 
executor generally ; for the most obvious conclusion 
which strangers can form from his conduct,* is, that he 
hath a will of the deceased, wherein he is named execu- 
tor, but hath not yet taken probate thereof. 

An executor qfkia own wrong makes himself liable, as 
far as he hath assets, to all the debts due by the deceased, 
as also to his legacies, and subjects himself to the action 
of the rightful executor or administrator, and may by his 
false plea (as if an action is brought against him by a cre- 
ditor, and he pleads " that he never was executor** which 
is found against him,) subject himself to the payment of 
the whole debt, though the goods which came to his hands 
be of ever so small value. 
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For as to the value of the things taken by a strangeri 
so as to make him executor of hia own wrongs it seems 
not^to be material ; and therefore) where an action was 
brought against such a one^ who pleaded, <' that he never 
nyaa exeeutqr^** and it was found that a bedstead only 
came to hia possession^ he was charged with a debt of 
atjety fiounda. 

So where, on a like plea, it was found that the defen- 
dant took only a Uble ; l^e was charged with a debt of an 
hundred fiounda, (7) 

X. Of filing and recording wills, provided without the 
commonwealth, pursuant to statute, 1785, c. 13. 

This statute provides, that where the copy of any will 
which has been proved and allowed in any court of pro- 
bate, in any of the United States, or in any foreign state, 
or kindom, shall be directed to be filed and recorded in 
any probate court in this government^ pursuant to this 
act, the filing and recording thereof, shall be of the same' 
force and effect, as the filing and recording of an original / 

will proved and allowed in the court of probate. 

The same statute has further provided, that when the 

'^ Sec. t. 

executor, or any other person interested in a. will, that 
has been proved and allowed in a court of probate in any 
of the United States, or in a court of probate in any other 
state, or kingdom, shall produce a copy of such will, 
with a copy of the probate thereof, under the seal of the 
court where the same will has been proved and allowed, 
unto any judge of probate, in any county in this govern- 
ment, where the testator had estate, real, or personal, 
whereon the same will may operate, and shall, in writing, 

(7) In such action therefore, it b adviseable for the defendant 
to plead tpecialfyi and to set forth specifically, and with as much 
precision and exactness as possible, every article, with which he 
has thus illegally interfered, together with their amount, and con- 
clude with praying judgp^ent, if the plaintiff eball maintain his ac- 
tion for any sum beyond that amount. 
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desire the same may be filed and recorded in the pro- 
bate office in the same county, pursuant to this statute ; 
the said judge shall assign a dnie and place, for taking 
the same into consideration, and shall cause notice there- 
of to be made in some public newspaper, three weeks 
Successively, thirty days at the least before the time as- 
dgned, to the end that any person may appear and shew 
cause against the filing and recording the same ; and if, 
at the time assigned, no objection is made, or none in 
the judgment of said judge sufficient to prevent it, the 
same judge may cause the same copy to be filed in the 
registry of the said court of probate, and direct the same 
to be also there recorded : saving alioays^ an appeal to 
any person apprehending himself injured thereby to the 
supreme court of probate, as in other probate matters. 
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JLs executoiy devise of lands is ^uch a disposition 
of them by will, that thereby no. estate vests at the death » »*• c«»» iw.«3v 
of the devisory but only on some future contin|^ency . ^ 

It differs ^m a remainder in three very natatorial 
points. I . That it needs not any particular estate to sup<* 
port it. S. That by it a fee-simplei or other less estate^ 
may be limited after a fee-simple. 3. That by this means 
a remainder may be limited of a chattel interest^ after a 
particular estate for life created in the same. 

1. The first case happens when a man devises a future ^.^ ,^ 
estate to arise upon a contingency ; and, till that contin- 
gency happens^ does not dispose of the fee-simple, but 
leaves it to descend to his heir W law. As if one devises 
land to a feme sole and h€t heirsy upon her-day of mar* 
riage : here is in effect a contingent remainder^ without 
any particular estate to supportat ; a freehold commenc- 
ing injuturo. This limitation^ though it would be void 
in a deed) yet is good in a wiU» by way of executory 
devise. For, since by a devife a freehold may pass with- 
out corporal tradition or livery of seizen, (as it must doi 
if it passes at all,) therefore it may commence tn/nturo^ 
because the principal reason why it cannot commence in 
futuro in other cases is the necessity of actual seizin, 
which always operates in firaesenti. And, since it may 
thus commence infuturoy there is no need of a particular 
estate to support it ; the only use of which is to make 
the remainder, by its unity with the particular estate, a 
present interest. And hence also it follows, that such 
an executory devise, pot beingti present interest, cannot 
be bari^d by a recovery suffered before it commences. 
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^ 2. By executory devise a fee, or other less estate^ may 
be limited after a fee. And this happens where a devisor 
devises his whole estate in feet but limits a remainder 
thereon to commence on a future contingency. As if a 
man devises land to A and his heirs ; buty if he dies be- 
fore the age of twenty -onCf then to B and his heirs : this 
remainder, though void in a deed, is good by way of exe- 
cutory devise. But* in both these species of executory 
devises, the contingencies ought to be such as may hap- 
pen within a reasonable time ; as within one or more life 
or lives in being, or within a moderate term of years ; for 
courts of justice will not indulge even wills, so as to 
create a perpetuity, which the law abhors : because by 
perpetuities (or the settlement of an interest, which shall 
go in the succession prescribed, without any power of 
alienation,) estates are made incapable of answering those 
ends of social commerce, and providing for the sudden 
contingencies of private life, for which property was at 
first established. The utmost length that has been hither- 
to allowed for the contingency, of an executory devise of 
either kind to happen in, is that of a life or lives in being, 
and one and twenty years afterwards. As when lands 
are devised to such unborn son of a feme covert, as shall 
first attain the age of twenty-one, and his heirs; the 
utmost length of time that can happen before the estate 
can vest, is the life of the mother and the subsequent in- 
fancy of her son : and tttts hath been decreed to be a 
^. good executory devise. 

3. By executory devise, a term of years may be' given 
to one man for his life, and afterwards limited over in 
remainder to another, which could not be done by deed : 
for by law the first grant of it, to a man for life, was a 
total disposition of the whole term ; a life estate being 
esteemed of a larger and higher nature than any term of 
years. And, at first, the courts were tender, even in the 
case of a will, of restraining the devisee for life fram 
aliening the term ; but only held, that in case he died 
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without exerting that act of ownership, the remainder 
over should then take place: for the restraint of the 
power of alienation, especially in very long terms, was 
Introdncing a species of perpetuity. Butj soon afterwards, 
it was held, that the devisee for life hath no power of 
aliening the term, so as to bar the remainder man : yet, 
in order to prevent the danger of perpetuities, it was set* 
tied, that though such remainders may be limited to as 
many persons successively, as the devisor thinks proper, 
yet they must all be in etne during the life of the devisee ; 
for then all the candles are lighted and are consuming 
together, and the ultimate remainder is in reality only to 
that remainder man who happens to survive the rest : 
and it was also settled) that such remainder may not be 
limited to take effect, unless upon such contingency as 
muM happen, (if at all,) during the life of the first devisee. 
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TITLE Lvnr. 

^ALSE IMPRISONMENT. 

* 

iEip.j%.40i. J. HE offence of false imprisonment consists in the 

unlawful detention of the personf without any legal 
jiuthority. 
jl late. 589. Every detention of the persoui as by confinement 

either in a prison or private house^ in the stocks, or by 
forcibly detaining .one in the street, is an imprisonment. 

1. Of illegal arrests and detentions, with reference to 
the person. 

2. Of illegal arresu, with reference to the process. 

X Of illegal arrests, with reference to the court op 
tnagistrate who issues the process. 

4. Of illegal arrests by the influence or procurement 
6f a third person. / 

5. What arrests or detentions are legal, and so affords 
a good justification to the party sued. 

6. Of the pleadings and evidence on the part of the 
plaintiff. 

7. Of the pleadings and evidence on the part of the 
defendant. 

I. Of illegal arrests and detentions, with reference t» 

the person. 

» 

I Esp. Dig. 406, 407. ^ distinctiwi is to be observed between arrests of per- 
sons not liable to arreatay and arrests of persons who are 
. liable in general, but have a particular privilege or ex- 
emption ; for the arrest of these last is not illegal, nor 
subjects the party to this action. 
c%merott V. Light- ^^ whcrc the plaintiff was a witneaa in a cause at Weat^ 
2"Bi'.iup. ijw. mitiater, and was arrested by the defendant in returning 
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from thence) false imprisonment was held not to lie ; for 
the exemption from arrests is a firitnlege not of the per- 
son but of the courts and the writ is not void, for the suit 
continues, though the party may be discharged on mo- 
tion. 

If A. having been robbed, suspect B. to be guilty of 
the robbery, and take B. and deliver him into the charge 6 t.rI^isT' '^^ 

Selw. SOS. 

•f a constable present, B. (if innocent) may maintain 
trespass and false imprisonment against A. 

If a prisoner in execution escape by the voluntary per* 
mission of the gaoler* s^d the gaoler retake him, he is ion, 

** , ° a. T. R. 172. 

liable to an action of felse imprisonment. But an officer stiw.to*. 
who has arrested a prisoner on mesne .process, and volun- 
tarily permitted him to escape, may retake him befare 
the return of the writ* without being liable to such an ac«> 
tion. 

* 

Where a writ issues againslrany one, and the officer 
mistakes the defendant, and^ecutes the writ, by arrest' 
ing a wrong fier^on^ the person so arrested may main- 
tain this action, even though he was himself accessory 
to such false arrest. 

As where in &lse imprisonment, defendant justified, 

'^ ' '' Coot ▼. Lii^u-oartli. " 

that he having' a warrant against J. S. which vfaa not his ^^'^' 
true name, defendant arrested him. On demurrer, this * Esp.Dig.4o«. 
plea was held to be bad ; for the officer must take the 
right person at his peril. 

But in this case, a sheriff's officer having received a 

Oxieyr. Flower, 

warrant to arrest A. whose person he had never seen, »• ^•^*'<w- ^^ *^^ 

*^ '4, isoo ^oi. In 

went to her house, where he found her and the plaintiff **^^* ^®* 
together. Addressing himself to the plaintiff, he said, 
^' I have a writ against you.*' Upon 'which A. desired 
the plaintiff to go with the officer. The officer imme- 
djately took plaintiff to a sponging^house, where he kept 
her all night, but the next morning having discovered 
his mistake, h^ released her. Kenyon, C. J. admitted 
the law to be as stated in the preceding case: but con- 
sidering this as a trick on the officer, directed the jury to 
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^ve the plaintiff nominal damages onty, which they did 
accordingly. 

So if a magistrate's warrant be shewn by the constable 

ArrownUtfkT. Ls 

aBw"ud PoLN R. ^^ **** *^® execution of it to the person charged with 
adw.800. '^ offence, and he thereupon voluntarily and wiihout any^ 

even the ^UghtcMt com/mlntm^ attends the constable to the 

* magistrate^ who, after examination^ dismisses him ; it 

seems that this will not constitute an arrest so as to ena* 

.ble the party to maintain trespass for an assault and false 

imprisonment. 

Trespass for fahe imprisonment will lie for a deten- 
tion under a lawful process, if it be executed at an unlaw-' 
ful time, as on Sunday. 

For by statute it is enacted, that no person shall serve 
or execute any civil process, from midnight prece^g to 
midnight following the Lord's day : but the service there- 
of shall be void, and the- person serving the same shall 
be as liable to answer damages to the party aggrieved, as 
if he had done the same, without any such civil process. 



2W]|«. 58,i.9, 
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II. Of illegal arrests, with reference to the process. 

In this case a distinction was taken between process 
iEs^i}?j.420. irregular and erroneous ; if erroneous, it is the act of the 

court, and the party shall not suffer ; but if it is irregular, 
it proceeds from the act of the party or his a|Ltorney,and 
an action will lie on it. 

■ 

III. Of illegal arrests, with reference to the court or 
magistrate who issues the process. 

If a person is arrested by process out of an inferior 

HirRimon T. Martin , . , , ^,. ^. _ 

andHaditj. court not having jurtadtctton he mav have this action 

M. 2«, Car.2. ^ 

Bun- N^p. 83.^ agaihst the plaintiff in that action, and his having pleaded 

to that action in the inferior court, shall not be such an 
' admission of the jurisdiction, as shall bar him of his ac- 
tion for the false Imprisonment ; for every one should know 
the extent of that court's jurisdiction, to which he applies 
for redress.. 
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Where the inferior court txceedsj or does not purtue 

. . . . . « « • ^ 1^* ^ff> 419- 

iu jurisdiction^ the party imprisoned under its process 

may maintain this action. 

And wherever an authority to commit is given by 
statute^ it must be strictly pursued. 

So where the defendant was justice of the peacey and „i„^ ^^^ 
convicted the plaintiff for destroying the game^ And Jl^^)^;^^^ 
though it was proved, /Aar the plaintiff' JUid effhcta aufficient 
to answer the conviction if distrained) yet the defendant 
sent him immediately to bridewell without endeavouring to 
leyy the penalty upon his goods. Th|ft action was held well 
to lie against the justice for such irregular commitment. 

So, though the original arrest might be warrantable, 
yet tor any subsequent oppression or cruelty, this action 
lies. 

As where defendant was governor of Senigambiaj and 
the plaintiff being an ofBcer, from the dangerous state of i Tera.^R^*s3?' 
his health, had quitted his post without leave, for which ^' ^' 
he was justly put into confinement ; but it appearing that 
circumstances of unnecessary and wanton cruelty had been 
practised^ as confining him for a long time in a dungeon, , 

without the l;>enefit of fresh air, when dangerously ill, he 
recovered considerable damages in this action. 

IV. Of illegal arrests by the influence or procurement 
of a third person. 

Where any false imprisonment has been done by the 
influence or procurement of another^ this action will lie. * ^' ^•***- 

As Where defendant, who vms an East India governor, 
prevailed on the ^fabob to imprison the plaintiff. This ac« s bl Rep. 1055' 
tion was adjudged to lie against him. 

So it was for any injury committed in a foreign coun- 
try ; as in this case, against the governor of Mnorca^ by cSJ^w*^*'*'^' 
an inhabitant, whom he had falsely imprisoned. 

V. What arrests or detentions are legal, and so affords 
a good justification to the party sued. 
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No action of false impriwtiaieiit lies agaiDst a judge 
well, ^ a court of record* for any act done by him in execu* 

8ftlk.S96. 

iSfp.Dis.3M. tion of his officey nor for any mistake of judgment; 

Neither are his acts or decisions traversable. 
But a distinction is to be observed in the case of officers 
Brittno T. coiek and private persons. If the action is against the sheriff 
CMmteaoTRutiiiid*! fop ^jj^ arrost, he shMjutHfy sufficiently, byBhemng the 
1 Er^%ff.4i7. writ^ ivhich he must shew returned^ if returnable. 

But if the action is against the plaintiff in the first 

VKSil 

action, or a mere stranger, they cannot justify, unless 
they shejir k judgment as well as execution ; for the judg- 
ment might have been reversed. 
' Another good justification under -a legal arrest is, i£ 
s Bi. Com. 117. made by an officer having authority to arrest, or under 

such officer's or magistrate's warrant, under hand and 

r 

seal, and expressing the cause of commitment. 

But it must appear, that the warrant was legal ; that 
is, issued in a csise of which the magistrate had cogni- 
zance, for if not, the warrant shall not justify the officer 
acting under it. 

A third good cause for an arrest, is such as is warrant- 
ed, by the necessity of the thing : as arresting a felon by 
a private person. 
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VI. Of the pleadings and evidence on the part of the 
plaintiff. 

No new matter, foreign to the issue, is admissible, 
t p. i^. 4S0. .^ jevidence, under the general replication of de injuria 

sua propria^ of any fs^:t, which is not c<mtained in the 

plea, for those alone are traversed by that replication. 

For where to an action of false imprisonment, defen- 

JX ^' ^^^ ^"^ ^"^ pleaded a justification of the arresting the plaintiff, 

' ' ^' under an information for treasonable practices, made to 

him as secretary of state, for which offence he had1>een 
admitted to bail by the Chief Justice of the Ktn^s Bench. 
Plaintiff replied the general replication, of de injuria sua 
firofiria absq. taU causa. It was adjudged, that under 
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ibis replication^ plaintiff xoulc} not give in evidence a < 

tender and r^u^al of bailj for it was not contained in * 

the i^sue. 

VII. Of the pleadings and evidence on the part of the 
defendant. 

< ^ Where this action is brought jointly against the plain- 
tiff^ in the former action, and the officer, they may sever 1 s£/g(S!*^^ ' 
sin their defence, for the writ would be a good Justifica- istmfso?"^ 
tion .to the officer, but if the officer joins the plaintiff in 
the same plea, he waives the benefit he may have him- 
self, and if the plea is bad as a justification for the other, 
judgment shall also go against him. 

And so if they join in the plea, and it is bad £ot the 
officer, it shall be so likewise for the other party; asiwiuir/*^^ 
here where hi did not shew the process returned, under 
which he justified. 

Where defendant justifies, under process of a court of 
limited jurisdiction, the plea should shew, that the caute * ^' ^'^' 
wasfirofierly subject to ^ch jurisdiction. 

Where defendant justifies in like manner, under pro- 
cess of an inferior court, and a special authority to im- 
prison, the plea should shew that that authority was 
strictly pursued. 

Where an officer or other person, justifies under firo-^ 
cessf which is returnable ; he must, in his plea, shew that i wib. 17. * ' 

s Stnu 1184. S. C. 

it was returned^ or the plea will be bad. 

This action being in its nature transitory, the place 
laid in the declaration is not traversable, except the jus- co. Litt tst. 
tification extends only to a particular place. 

For where, to false imprisonment in Middlesex^ the 
defendant justified that Lynne was an ancient village, and |M.^^i^i07!^' 
that it usitatum fuitk to choose a mayor annually, who 
was keeper of the gaol, and that the plaintiff was com- 
mitted to gaol on a plaint, entered in the court therei 
absque hoc t/tat he was guilty in Middlesex* The justifi- 
cation being local, the traverse was held to be good. 
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SOL 1780, c 5^ I. ]. xiie Statute of UmitatioDs is a good plea in this action 

as to which it is enacted* that all actions of trespass, 
of assault) battery» wounding, imprisonment, or any of 
them, shall be commenced and sued within three years 
next after the cause of such actions or suits, and not 
after. 
If the imprisonment is laid for a continued length of 

cojEmnrvApdey. time, as here firoro S2 Car. S. till the third of v^nV, 

4 Joe, 3. defendant may divide the time, and plead the 
statute of limitatioQs as to part, and not guilty, or any 
other plea to the rest ; and, in such case, plaintiff should 
not demur, but plead that the duress was continued. 
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TITLE UX. 

FEE-SIMPLE. 
JL EVAHT in fee-siinple« (or as he is freqaently styled* 

. , ^ T / / a Bl. Com. lOi. 

tenant m fee,) is he that hath landsy tenements^ or here* 
ditaments, to hold to him ahd,his heirs for ever ; generally 9 
absolutely, and simply ; without mentioning what heirsy 
but referring that to his own pleasure^ or to the< disposi- 
tion of the law. 

A fee may be had in any kind of hereditaments, eitlier 

Ibid. 104. 

i^brporeal or incorporeal. But there is this distinction 
between the two species of hereditaments ; that of a cor^ 
poreal inheritance a man shall be said to be seized in hit 
demegncj aa of feci of an incorporeal one, he shall only be 
said to be seized aa offee^ and not in his demesne. For, 
as incorporeal hereditaments are in their nature collate'* 
ral to, and issue out ofy lands and houses, their owner hath 
no property, or demesne, in the thing itself, but hath 
only something derived out of it ; resembling the ser- 
vices of the civil law. The property is frequently in one 
man« while the appendage or service is in another. Thus 
Gaius may be seized as of fee of a way leading over the 
land, of which Titius is seized in Ha detneane aa of fee. 

The fee-simple, or inheritance of lands and tenements 
is generally vested, and resides in some person or other ; ' ^ ' 
though divers inferior estates may be carved out of it. 
As if one grants a lease for twentyH>ne years, or for one 
or two lives, the fee-simple remains vested in him and 
his heirs ; and after the determination of those years or 
lives, the laild reverts to the grantor or his heirs, who 
shall hold it again in fee-simple. Yet sometimes the fee 
may be in abeyance^ that is, (as the word signifies,) in 
expectation, rememberance, and contemplfitiop of law; 
voz.. II 21 
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there being no person in eaaej in whom it can vest and 
abide : though the law considers it as always potentially 
existing, and ready to vest whenever a proper owner ap- 
pears. Thus, in a grant to John for life, and afterwards 
to the heirs of Richard, the inheritance is plainly neither 
granted to John nor Richard, nor can it vest in the heirs 
of Richard till his deaths nam nemo est haeres viventU : it 
remains therefore in waiting or abeyaaoey during the Ufe 
of Richard. 

The word heirs is necessary in the grant or doaadoo, 
in order to make a fee, or inheritance. ¥ory if land be 
given to a man for «ver, this vests in him but an estate 
for life. This very great nicety about the insertion of 
the word ^ heirs" in all fooffmenta and grants, in order 
to vest a fee^ is i^ainly a relick of the feodal strictness: 
^by which it was required, that the form of the donation 
should be punctually pursued, or that, as Crag expresses 
it in the words of Baldus '' donationet Mint stricti jurUi ne 
quia filua donaeee firaenanaiur quam in donatione exprea^ 
aerit .*" and therefore^ as the personal ahllity of the donee 
were originally supposed to be the only inducements to 
the gift, the donee's estate in the land extended only to 
his own person, and subsisted no longer than his life ; 
unless the donor, by an express provision in the grant, 
gave it a longer continuance, and extended it also to his 
heirs. But to this rule there are exceptions. For, 

1. It does not extend to devises by will ; in which they 
were introduced at ^ time when the feodal rigour was 
apace wearing put, a more liberal construction is allow- 
ed : and, therefore, by a devise to a man for ever, or to 
one and his assigns for ever, or to one in fee-simple, the 
devisee hath an estate of inheritance ; for the intention 
of the devisor is efficiently plain from the words of perpe- 
tuity annexed, though he hath omitted the legal words of 
inheritance. But if the devise be to a man and his assigns, 
without annexifig words of perpetuity, there the devisee 
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shall take only an estate for life ; for it does not appear 
that the devisor meant any more. 

2. In grants of lands to corporations and their succes- 
sors, the word " successors" supplies the place of" heirs ;** ^^^ *^ 
for, as heirs take from the ancestor^ so doth the succes- 
sor from the predecessor. Biiti in a grant of lands to a 
corporation aggregate^ the word " successors" is not ne- 
cesaary, though usually inserted ; for, alheit such simple 
grant be strictly only an estate for life/ yet, as that cor- 
pomiion never dies, ^ueh estate for life is perpetual^ or 
equivalent to a fee-single) ahd» therefore^ the law allows 
it to be one. 
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FEE-TAIL, 



Ah estate iii fee-tail differs froth an estate in fee-sim- 
ple, in thiS) that, in the former^ the inheritance is limited 
to certain particular heirs ; whereas, in the latter, the in-? 
heritance may descend to the heirs generally. 

1. The origin of estates tail. 

2. The several species of estates tail ; and the manner 
ih which such estates descend. 

3. What words are necessary to create an estate tiul. 

4. How estates tail may be defeated. 

I. The origin of estates tail. 

By the ancient common law, estates in fee-simple 
Hvere divided into two kinds; one was called a fee-simple 
abaolutc^ the other bore the name of a fee-*rimple condi- 
tional. The former was precisely what our feo'^mple 
now is ; the latter resembled a feC'^tail, and is indeed the 
origin from whence a fee-tail is deducible. 
/ A conditional fee, at the common law, was a fee re* 
strained to some particular heirs, exclusive of others; as 
to the heirs of a man*9 body^ by which only his lineal 
descendants were admitted, in exclusion of collateral 
heirs ; or to the heirs male ofHu body^ in exclusion both 
of collaterals and lineal females also. It was called a con- 
ditional fee, by reason of the condition expressed or im- 
plied in the donation of it, that if the donee died without 
such particular heirs, the land should revert to the donor. 
For this was a condition annexed by law to all grants 
whatsoever ; that, on failure of the heir specified in the 
grant, the grant should be at an end, and the land return 
to its ancient proprietor. Such conditional fees were 



Strictly agreeable to the nature of the feuds, n^hen t^ey 
first ceased to be mere estates for life, and were not yet 
arrived to be absolute estates in fee-simple. 
Now, with re«urd to the condition annexed to these 

lUi. 

fees by the common law, our ancestors held, that such a 
gift (to a man and the heirs of his body) was a glh upon 
condition, that it should revert to the donor, if the donee 
had no heirs of bis body ; but, if he had, it should then 
remain to the donee.' They therefore called it a fee* 
simple, on condition that he had issue. Now we must 
observe, that when any condition is performed, it is 
thenceforth entirely gone ; and the thing to which it was 
before annexed, becomes absolute, and wholly uncondi- 
tional. So that, as soon as the grantee had any issue 
born, his estate was supposed to become absolute, by the 
performance of the condition ; at least, for these three 
purposes: 1. To ^enable the tenant to aliene.tl^e land, 
and thereby to bar not only his own issue, but also the 
donor of his interest in the reversion : 3. To subject him 
to forfeit it for treason : which he could not do, till issue 
bom, longer than for his own life : lest thereby the in- 
heritance of the issue, and reversion of the donor, might 
have been defeated. 3. To empower him to charge the 
lands with rents, commons, and certain other incum- 
brances, so as to bind his issue. And this was thought 
the more reasonable, because^ by the birth of issue, the 
possibility of the donor's reversion was rendered more 
distant and precarious : and his interest seems to have 
been the only one which the law, as it then stood, was 
solicitous to protect ; without much regard to the right 
of succession intended to be vested in the issue. How- 
ever, if the tenant did not in fact aliene the land, the 
course of descent was not altered by this performance of 
the condition : for if the issue had afterwards died, and 
then^the tenant, or original grantee, had died without 
making' any alienation, the land, by the terms of the 
donation, could descend to none butWe heirs of his body. 
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and therefore, in default of theni) mnst haTe reverted to 
the donor. For which reason, in order to subject the 
lands to the ordinary course of descent, the donees of 
these conditional fee-simples took care to aliene as soon 
as they had performed the condition by hanng nsne ; and 
afterwards re-purchased the lands, which gave them a fee- 
simple absolute, that would descend to the heirs general, 
according to the course of common law. And thus stood 
the old law with regard to conditional fees : Which things, 
says Sir Edward Coke, though they seem ancient, are 
yet necessary to be known ; as welt for the declaring how 
the common law stood in such cases, as for the sake of 
annuities, and such like inheritances, as are not within 
the statutes of entail, and therefore remain as at the com- 
mon law. 

The inconveniences, which attended these limited and 
fettered inheritances, were probably what induced the 
judges to give way to this subtle finesse of construction 
(for such it undoubtedly was) in order to shorten the de- 
ration of these conditional estates. But, on the other 
hand, the nobility, who were willing to perpetuate their 
<« possessions in their own femilies, to put a stop to this 
practice, procured the'statute of Westminster the second, 
' (commonly palled the statute de domw condiHanabiUaJ 
to be made ; which paid a greater regard to the private 
will and intentions of the donor, than to the nropriety oi 
such intentions, or any publio considerations whatever. 
This statute revived in some sort the ancient feudal re- 
straints, which were originally laid on alienations, by 
enacting, that from thenceforth the will of the donor be 
observed ; and that the tenements so given (to a man and 
the heirs of his body) should at all events ge to the issuey 
if there were any ; or, if none, should revert to the donor. 
Upon the construction of this act of parliament, the 
judges determined that the donee had no longer a coii&* 
tional fee-simple which became absolute and at his own 
disposal, the instant any issue was bom ; but they divid- 
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ed the estate into two parts, leaving in the donee a new 
kind of particular estate, which they denominated afee^ 
Uuli and vesting in the donor the ultimate fee*simpie of 
the land, expectant on the failure of issue, w.hich expec- 
tant estate is what we now call a reversion. And hence 
it is that Littleton tells us, the tenant in fee-tail is by 
virtue of the statute of Westminster the second. 

II. The several species of estates tail ; and the manner 
in which such estates descend. 

« Estates tail are either general or sficeiai. Tail general 
is where lands and tenements are given to one, and the 
heir^ qfMa hody begotten^ which is called tail general ; be- 
cause how often soever such donee in tail be married, his 
issue in general by all and every such marriage is, in 
successive order, capable of inheridng the estate tail, ficr 
formam ddni. Tenant in tail special is where the gift is 
restrained to certain heirs of the donee's body, and does 
not go to all of them in general. And this may happen 
in several ways. As where lands and tenements are given 
to a man and the heirs ofhi% body^ on Mary hU now wife 
to he begotten : Here no issue can inherit, but such spe- 
cial issue as is engendered between them two ; not such 
as a husband may have by uiother wife : And, there- 
fore, it is called special taiL And here we may observe, 
that the words of inheritance (to him and his heire) give 
him Ml estate in fee ; but they being heirs to be by him be- 
gotten^ this makes it a fee-tail ; and the person being also 
limited, on whom such heirs shall be begotten, (viz. 
Mary his ftreeent w(/e)this makes it a fee-tail special. 

Estates in general, and special tail, are further diversi* 
fied by the distinction of sexes in such entails ; for both 
of them may either be in tail male or tail female, , As 
if lands be given to a man^ and his htire male qfhis body 
begotten^ this is an estate in tail male general ; but if to 
a man and the heirs female of his body on his present v)\fe 
begotten, this is an estate in tail female special. And in 
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t»8e of an entailmalef the heirs female fihall never inherit, 
nor any derived from them ; nor e conversOi the heirs 
male, in case of a gift in tail female. Thus, if the donee 
in tail male hath a daughter} who dies leaving a son, such 
grandson. in this case cannot inherit the estate tail; for 
he cannot deduce his descent wholly by heirs male. And 
as the heir male must convey his descent wholly by males, 
so must the heir female wholly by females. And, 
therefore, if a man hath two estates tail, the one in tail 
male, the other in tail female ; and he hath issue a 
daughter, which daughter hath issue a son ; this grand- 
son can succeed to neither of the estates : For he can- 
not convey his descent wholly either in the male or fe- 
male line. 

III. What words are necessary to create an estate 
tail. 

As the word heirs is necessary to create a fee, so in 

farther imitation of the strictness of the feodal dona- 

^^' tioh, the word body^ or s»me other words of procreation} 

are necessary to make it a fee-tail, and ascertain to what 
heirs in particular the fee is limited. If therefore either 
the words of inheritance or words of procreation be omit- 
ted, albeit the others are inserted in the grant) this will 
not make an estate tail. As if the grant be to a man and 
his issue of his body^ to a man and his setd^ to a man and 
his children^ or off spring i all these are only estates for 
life, there wanting the words of iuheritance, his heirs. 
So, on the other. hand, a gift to a man, and his heirs malej 
ov female, is an estate in fee-simple, and not in fee-tail ; 
for there are no words to ascertain the body out of which 
they shall issue. Formerly indeed, in last wills and tes- 
taments, wherein greater indulgence is allowed, an estate 
tail might have been created by a devise to a man and his 
seed^ or to a man and his heirs male ; or by other irre|fu* 
Ian modes of expression. 
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But now. by statute, it is enacted, that whenever. any 
person, in and by his last will and testament, shall devise 
any lands^ tenements, or hex^ditan^ents, to any persooy 
for and during the term of such person's natural life, and 
after his death, to his children or heirs, or right heirs in 
fee, such devise shall be taken and construed to vest an 
estate for life only, in such devisee, and a remainder ia 
fee-siroplei in such children, heirs, or right heira». 

I 

IV* How estates tail may be defeated* » 

In England, the usual mode of barring an estate tail is 
by .a fine, or by a common recovery. The .application of* 

common recoveries was first made for this purpose, in • 

the twelfth year of the reign of Edward the fourth, dur* 
ing the wars between the houses of York and Lancaster. 
This prince, perceiving the pernicious consequences re* 
suiting from the protection which these estates enjoyed 
from forfeiture for treason, gladly gave his sanction 
to a process, which, by facilitating the alienation of this 
kind of estate, thereby opened an avenue to its forfeiture. 

Antecedent to the revolution, a common recovery was ^ . 

SuL Hiat L. T. l«U 

the usual mode, in thia state, of barring an estate tail. 

But. this process being, in its nature, intricate, expen* 
sive, and dilatory, our legislature has provided, that ten- 
ant in tail may alien in fee, by deed, in common form.* 

This statute enacts, that it shall and may be lawful for 
any person or persons, who shall and may be seized and ^ ' *^ '*' 
possessed of any lands, tenements, or hereditaments, JP^^j.^^Jy'JJTj 
vithin this commonwealth, in fee-*tail, being of full age, ^^^''^'^^f*™- 
by deed duly executed, before two or more credible sub* 
acribing witnesses, acknowledged before the supreme 
judicial court, in any county, or the court of common 
pleas in the county where such lands lie, or before any 
justice of the peace, in this commonwealth, or before a 
justice of the j>eace or magistrate, in some other of the 
United States of Jmerica^ or in 'any other state. or king- 
don^, wherein the grantor or vender may reside at the 
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time of making and executing the deed) and recorded in 
the record of deeds for such county^ for a good or ▼ala- 
abie consideration> bona Jidcj to give^ graaty sell^ and 
convey such landsy tenements) hereditaments) or any 
part thereof) in fee-simplCf to any person or persona 
capable) by laW) of taking and holding real estateS) in this 
commonwealth. 
And such deed so executed) acknowledged) and re- 

^^^ corded) shall be sufficient and effectual in laW) to bar all 

estates tail in such landS) tenements* or hereditaments ; 
and all right and title of the tenant or tenants in tail) and 
their issue in tail) and of all others claiming under, and 
by force of the original gift or -grant) which created such 
estate tail) in and lo such landt) tenements) or heredita- 
ments) and all reversions and remainders expectant upoo 
the determinations of such estates tail) and to pass and 
to vest the absolute inheritance in fee-simple) of sttch 
landS) tenements) or hereditaments) in such purchasers 
or granteeS) without, any fine or common recovery made 
or suffered) or any other act or ceremony whatever) any 
law, custom) or usage to the contrary notwithstanding. 
It is also provided) by an ad(fitional act) that in all 

suu 1804, c. 59. ^^^^ whatever, where an esute tail in remainder in lands 

and tenements, together with all r^munders and reyer- 
eions, expectant on the determination thereof) might) by 
law, be barred by a common recovery) duly suffered) by 
the tenant of the freehold and remainder man joining 
therein) such estate tail) with all such remainders acid 
reversions expectant on the determination thereof) shall 
be as effectually barred, to all intents and purposes) by 
the deed or deeds of the tenant of the freehold and of the 
remainder maU) as the same could be barred by the suf- 
fering such common recovery ; and the person or per- 
sons to whom such deed or deeds shall be so made, shall 
hold the lands and tenements so conveyed, to such uses 
as may be therein expressed, in the same manner as 
though such uses had been so expressed in the deeds. 
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made, declaring the uses for i^hich such commoii reco» 
very might have been suffered. Provided^ that such 
deed or deeds, made for the purposes aforesaid, be duly- 
executed, acknowledged and recorded, as provided in the 
act to which this is in addition. 

An Estate tail may likewise be defeated by the credi<r 
tors of the tenant in tail, to whose claims such estate is 
made subject by the statute of 179t, c. 60. r 

The second section of this statute enacts, that all landsf 
tenements, or heraditaments, in this coramottwcalth, *S*J?*»"«»ybe 

' ' ^ lold for tlie paym«nt 

held, or that may be held in f^e-tail, general or special, ^'*•^• 
shall be liable and subject to the payment of the debts of 
the tenant in tail. In the same way and manner, as other 
real estates are liable and subject, as well "after the dQf«> 
cease, as in the life tin^e of such tenant in tail. 

It has beeti decided, that, under tliis statute, the guar- 
dian of a person nttn comfiosy may, on being duly licensed 
therefor, sell in fee-simple, the estate tail of his warB "'?.»"!■*»»•<•*•/• 

' *^ Kitchbem et al. 

during his life, for the payment of his debts, and that, by * ***^ ^^' *'^* 
such sale^ the estate tail is extinguished, and the remainr 
ders legally barred. 
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TITLE LXl. 

FENCES AND FENCE-VIEWERS* 

1. What is deemed in law a sufficient fence, and hj 
%rhoin fences are to be maintained. 

3. Proceedings by which to compel a delinquent occu" 
pant to repair his part of an insufficient fence. 

5 . Proceedings where an occupant diputes his obliga- 
tion to maintain a fence. 

4. Proceedings where lands> occupied by different per- 
sons, are bounded upon ponds, brooks, &c. which do not 
form a sufficient fence. 

5. Proceedings where an occupunt having improved 
in common, becomes desirous of improving in severalty, 
and the other occupant refuses to divide the line, or to 
build a fence on his part of the line when divided* 

6. Right and duty of an occupant respecting fences 
where the other occupant ceases to improve, or where 
he commences the improvement of lands before com- 
mon. 

7. The choice of fence viewers, their fees, and the 
penalty for their neglect of duty. 

8. Right of proprietors to cause fences to be erected 
in common and general fields. 

9. Of the charges of dividing. 

10. By whom these fences must be maintained. 

11. Proceedings where such fences are deficient. 

12. Proceedings in case such fences are destroyed by 
accident. . 

13. Proceedings where any three or more proprie^ 
tors are desirous of a partition into two or more fieldB. 
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I. What 18' deemed . in law a sufficient fence, and by 
whom fences are to be maintained. 

By statute it is enacted, that all fences of four feet g^^^^^ ^^^^ ^ „,^^ 
high, and in good repair, cbnsisting of rails, timber, 
boards, or stone walls ; and, also, brooks, rivers, ponds, 
creeks, ditches and hedges, or other matter or thing 
equivalent thereto, in the judgment of the fence-viewers * 
within whose jurisdiction the same shall lie, shall be ac;- 
counted legal and sufficient fences ; and the respective 
occupants of lands enclosed with fence, shall keep up and 
maintain partition fences between their and the next ad- 
joining enclosures, in equal halves, so long as both par- 
ties continue to improve the same. 

Where house lots do not exceed half an acre, and the 
owner improve, the adjacent owners are obliged to make 
th^ir proportion of the fence, even though they shall not 
improve their lots. 

II. Proceedings by which to compel a delinquent occu- 
pant to repair his part of an insufficient fence. 

In case either party shall neglect or refuse to repair or 
rebuild the fence, which, of right, he ought to maintain, ^■^■•*' 
the aggrieved party may forthwith apply to two or more ^JSl''*^iSJ2^ - 
fence-viewers of such town, duly chosen and sworn, to ^*' 
survey the same ; and upon their determination, that the 
fence is insufficient, they shall signify the same, in writ- 
ing, to the occupant of the land, and direct him to repair 
or rebuild the same within six days r^nd if the said fence 
shidl not be repaired or rebuilt within the said term of a.^i^j^^'^if^ 
six days, it shall b6 lawful for the complainant who im- 
proves the lands adjt>ining, to make up, amend, or repair S^t'SS^wmSPref*' 
the deficiency ; and, when the same shall be completed ^^^' 
and adjudged to be sufficient by two or more of the fence- 
viewers, and the value thereof, together with the fence- 
viewers' fees, ascertained in writing, the complainant 
shall have a ri^t to demand and receive of the occupant^ 
lessor, or freeholder of the land where the fence wfts drf- 2fa,2*JSSjLSt?tt? 
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ficient aft aforesaid, at hia electi0o, double the aum tbtis 
aacertaiiied as aforesaid* for the expense ot afnending9 sur* 

▼oyiiig^aDd viewing the fence ; and in case of neglect or re- 

•» 

fusal to make payment thereof, for the space of one calen- 
dar month after demand made of the person, against whom 
he shall make his election, he may sue for and recover the 
same, by a special action of the case, in any court proper 
to try the same^ and interest, one fter €ent, per monthi 
until judgment shall be rendered therefor. 

So when a water fence, or fence running into the 
t.7. water^ is necessary to be made, the same shall be done in 

equal halves, unless by the parties otherwise agreed 2 and 
ia case either party shall refuse or neglect to make or 
maintain the ahare to such party belonging, similar pro- 
ceedings shall be had, as in other cases of the like kind, 
respecting fences out of the water. 

III. Proceedings where an occupant disputes his ob- 
ligation to maintain a fence^ 

When any dispute shall arise about the respeethre oc^ 
cupant*a right of partition fences, and his or their obliga- 
^yMs a nkn ffiwie» tion to maintain the same, upon application made by 

either party, to two or more fence-viewers of such town 
where the lands lie, they are empowered, afier due 
notice to «ach party, to attend at the time and place, if 
they see cause, to assign to each party his share thefeof, in 
writing, which assignment being recorded in the town* 
Ani^mwntortte clerk^s office, shall be binding upon such persona, and the 
im^on^hepwtiei. Succeeding occupiers of the respective lands, and they 

obliged always thereafter to maintain their part of said 
a e med yftrtheay fence ; and in case any of the parties aball refuse or neg;- 
Seedier MitTiKv \tct to oroct, keep up and maintain the part to such 

lBCl»to maintaiB '^ *^ "^ ^ 

Jj^fjJJ^jJ^JjJ^'j* party as^gned,, the same may ba done by the aggrieved 

party, in the manner before provided, and for which ho 
shall be entitled to double the sum ascertained, in s^aft* 
ner as aforesaid, and to be recovered vtk like manner. 
And aU divisioual foucea between nan and mauy shall be. 
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kept in good repair throughout the yeWf unless the occu* BiTitifimi feMeti» 

be kept in cwnlBBt 

piers oi the lands on hoth sides shall otherwise agree. wFair. 

IV. Proceedings where lands, occupied b7 different 
persons, are bounded upon ponds, brooks, 8cc. which do 
not form a sufficient fence. 

When lands belonging to, or occupied b)r different ^^^ ^ ^ 
persons, and subjected to be fenced, are bounded upon, or 
divided from each other, by any pond, brook or creek^ 
which of itself is not a sufficient fence in the judgmeitf 
of the fence-viewers, and it is in their opinion impracti- 
eable, without unreasonable expenset for the partitioa 
fence to be made in the middle or other part thereoff 
being the true boundary line between them ; if, in such 
ease the occupant of the land on one side shall refuse or 
neglect to join with the occupant of the land on the other 

Mde in making a partition fence on one side or the otheri _^ . ^ 

or shall disagree nespecting the same, then two op more ^^SSaLZiS^ 
lence-viewers of the town or towns wherein such limds w TLSf ffy^ 
lie, OB e^icati^n to them made, shall forthwith Tiew 
such brook, river, pond, or creek ; ^d if they shall deter- 
mine tho same not to answer the purpose of a sufficient 
fence, mid that it. is impracticable to fence at the true 
boundary line, they shall judge and determine how, or 
on which side thereof the fence shall be set up and main- SS'SSi'SdeS?^ 
tained, or whether partly on one side and partly on the SSfteuSl**^ 
ether side, as to them shall appear just, and reduce such 
their determination to writing, having first given notice Ptatfeitobeiiitiie^' 
V) the parties to be present at suc^ assignment : an4, if 
tither of the parties shall refuse Or neglect to make up 
Mid maintain the part of the ience to such party belong- 
ins:, according to the fence-viewers' determination ui purtjFutobepro. 

^ ° ee«ded with, whom. 

writing, as aforesaid, the same may be done and per- SS^eSSSnitioiiS 
formed, as is before provided, and the delinquent party ** ^■©•■^fc'ww.- 
mbject to th^ same costs and thargesi und to be reco- 
vered in Ukp manner. 
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V. Proceedings where an occupant having improved 
in commoni becomes desirous of improving in severalty, 
and the other occupant refuses to divide the linet or to 
build a fence on his part of the line when divided. 

Where any lands belonging to two persons in severalty 
shall have been improved in common without a partition 
fence between them, and one of the occupants shall be 
desirous to improve his part in severalty, and the other 
occupant shall refuse or neglect, on demand, to divide 
the line where the fence ought to be built, or to build a 
sufllicient fence on his part of the line when divided, it 
shall be in the power of the party desiring it, to have 
the same divided and assigned by two or more of the 

SfSotJiewen'^ feucc-viewers of the same town, in the way and manner 

before provided ; and the same fence-viewers may, ia 
writing, assign a reasonable time, having regard to the 
season of the year, for making up the fence ; and if the 

pi^yh^to bep^ occupaut complaincd of shall not build and erect bis part 

<«eedied wtth« who rp- • • • 

Aiiei toeompi:^ with of the fcuce withm the time so assigned, it shall and may 

the detenninati*!! of - ** ' 

the fenw-vierreri. be lawful for the Other party, after having made up his 

own part of the fence, to make up the other's part, an4 
recover therefor double the sum it shall cost, with the 
fees of the fence-viewers, in the way and manner before 
provided. 

VI. Right and duty of an occupant respecting fences 
where the other occupant ceases to improve, or where he 
commences the improvement of lands before common. 

When one party shall cease to improve his land, or 
shall lay hi^ inclosure, before under improvement, in 
common, he shall not have a right to take away any part 
of the partition fence that t6 him belongs, adjoining *te 
the next inclosure that is improved : Provided the party 
to irapJovef^ntlTiSr^ continuing to improve will allow and pay therefor, so 

te the adjacent feiioe, r • k 

*ypayuiffifjvaiue. much as two or morc fence-viewers shall in writing, de- 
wheniinimpcored tcrminc the reasonable value thereof. And whenever 
waiti|'improved,^?e any lauds wliich shall hav6 laid unimproved and in com* 
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mon, shall be iifterwards inclosed or improved by depas- 

occupant in such case, 

turine:, the occupant, lessor or freeholder thereof, shall to pay for one iwif of 

" * the partition fence 

pay for the one half of each partition fence standing upon tiien »tai»dinff. 

the divisional line between the same land, and the land 

of the inclosures of any other occupant, or proprietor, 

the value and part thereof to be ascertained, in writing, 

in case they shall not agree between themselves, by two, 

or more of 'the' fence -viewers of the same town wherein 

such line lies ; and in case such occupant^ lessor, or pro- , . 

• Remedy, in caie «uci» 

prietor as aforesaid, shall ne6:lect or refuse to pay for a oec"P»n» wfus« to 

* » o r / pav for a nioifty of 

moiety of the partition fences, for the space of thirty days >"^'* p*'^*"^" ''^»*^**- 

after demand made (the value having been ascertained, 

as aforesaid) the proprietor of the fences may have, and 

maintain in form aforesaid, an action of the case for such 

value and costs for ascertaining the same. And in all 

cases where the line upon which partition fence is to be Ik-wenSTTo^h*"**" 

1 j» • J J • ^1 ij J !• r *' takfn from difitnmt 

made or divided, is the boundary line of one or more towns. 
towns, or partly in one town, and partly in another, a 
fence-viewer shall be taken from each town. 

VII. The choice of fence-viewers, their fees, and the 
penalty for their neglect of duty. 

By statute it is enacted, that in every town and district ,|^ ^ , 
within this goverment, there shall be chosen annually by 

• .,. , «. ,. oi. ' n When chosen. 

the inhabitants thereof, at the time pf their meeting for 

the choice of town officers, two or more judicious and 

discreet freeholders, being inhabitants of the same town j,^^ ^^^ 

or district, to be fence -viewers, to be sworn as other town 

officers are sworn, to the faithful discharge of the duties pero^ityj„ro^ofj.g. 

of their office, each of whom, in case of refusal, after *^ 

seven days notice, shall pay a fine of r^/rry MlUnga^ and 

another person shall be fortwith chosen in his stead. The 

fine to be to the use of the same town or district. 

It is further provided by the same statute, that any 

fence-viewer duly chosen and sworn, who, on due notice ^^^^-h 

given him, and being requested by any person interested i^»J«yfw neglect of 

to view any fence complained of as insufficent, shall no- * 
VOL. II. 23 
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gleet forthwith to attend the samei shall forfeit and pay 

the sum of tfuenty BhiUinga^ to him or them^ who shall 

Their ieeiL sue for the same, within forty days after such neglect; 

and each fence-viewer shall be paid five MUingB a day^ 

tvf ahillinga and eight fience for half a day,apd under that 

one Mlling and aixfiencey for the time he shall be engag- 

Actkm mi to fence. ®^ "* ^^ busincss of his office, by the person employing 

th^^v*i^ry« **™' -^^^ *" ^*se the complainant shall neglect to pay 

^r feSf "^' "^ the fence-viewers their legal fees within thirty days after 

the service done, they may severally recover by an action 
of the case, double the amount of such fees ; and each 
fence-viewer may be a witness, for or against his com- 
panion in such suit, 

VIII. Right of proprietors to cause fences to be erect- 
ed in common and general fields. 

By statute it is enacted, that in any and every town or 

♦■ Stet. 1785, e. 53, •. 1* ' ^ 

plantation in this commonwealth, where several allot- 
cd t?i^uMitiT£!!*Jfar'' ments of land are inclosed and fenced in one general 
impKovemeut of thdr field, or whcre they have been so inclosed, fenced and im- 

landi, as they may 

think proper. proved, or whcrc all the proprietors of any hoid shall 

hereafter see cause to inclose, fence and improve the 
same in such manner, such proprietors may, some time 
in Marchy annually, and from time to time, as they judge 
proper, meet together to make such rules, and 'adopt 
such modes of improvement as they shall think just and 
equitable, and most for the general benefit. 

A subsequent act has provided, that any person owning 

' ' ' any lands lying within the limits of a general and com- 

SSfSdihi7eTh7 »no" fi®'^' within this commonwealth, shall have a right 

SBttrfhl™oiI^''Ld. to inclose his own land, at his own expense, and at all 

seasons of the year to have the exclusive apd separate 

right of using and improving hi& own lands, so inclosed 

i!i"proMiSoi"of'5ie ^*th a good and sufficient fence : Provided^ that such 

r»»enif fence. proprietor shall be held to maintain his proportiox^of the 

general fience round said field. 
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IX. Of the charges of dividing. 

By statute it is enacted, that the dharge arising by di- 

... , . ^ , * ^ ,^ ^ Stat. 1785, e. 53, 1. 9* 

vidmg and setting on the several parts of suclt fence to 
and among the proprietors of lands inclosed and fenced 
in one general field, and also the charge of making and 

r 

maintaining such fence as cannot justly be set off to 
any particular/proprietor or proprietors, as his or their 
part, shall be borne by the several proprietors in propor- 
tion to their respective interests in such field. 

X. By whom these fences must be maintained. 

By statute it is enacted, that the proprietor t>r proprie- . 
tors of each lot respectively, during the time of his or *" «»«.»«•• 
their pasturing, planting, mowing, or otherwise improv- 
ing his or their part in such general field, shall make and 
maintain his or their respective parts of the whole fence, 
according to the quantity of acres of land contained in his 
or their allotment, until a major part of the propriety, at 
a meeting of such proprietors legally warned for that 
purpose, shall see cause to alter the form of their im- 
provement. 

If however, the lands taken into the field are so rocky 
or barren that the owners thereof have never improved ****•■•**• 
them, either by mowing, ploughing, or feeding, such) 
owners shall not be obliged to make, on account of such 
lands, any part of the fence in compassing such general , 
fields ; nor shall they be taxed for them in any rate or 
tax, raised by the proprietors of such field, until they 
shall make improvement thereon. 

« 

XI. Proceedings where such fences are deficient. 

By statute it is enacted, that whenever the fence arpund 

^ ■ SUt. 1794,0. 38, 8.1, 

' any general and common field, belonging to any free- 
holder, occupant, or improver of any land in such field, n^h!^^ ^^^^ 
shall become deficient and need repairing, the owner 
thereof shall immediately repair such defective fence, 
after being duly notified of such deficiency, by any fence- 



5S4 - FEKCfcS AK0 

viewer of the town wherein such field .lieth; and in case 
th«>owmTfiibjt^i!rfi the owner thereof shall neglect to repair such defective 

to double tlie exptrlue , , 

of repairing. fence, for. the space of three days» after due notice given 

thereof by any fence-viewer as aforesaid^ it shall and 
may be lawful for any freeholder or occupant of any 
lands in such fields, to repair such defective fence ; and 
when the same shall be completed and adjudged sufii- 
cient by two or more of the fence-viewers of the town, 
wherein such fence lieth, and the value thereof, together 
with the fence^viewers fees, ascertained in writing^ by 
them subscribed, the person who shall make up or re- 
pair such deficient fence, shall have right to demand 
and receive of such occupier, lessor, or freeholder .of the 
land, who ought to make up and repair the same, at his 
election, double the expense of making or repairing, sur- 
veying and viewing such fence ; and in case of neglect 
or refusal to make payment thereof, for the space of one 
month after notice and demand made of the person 
against whom he shall make his election, to satisfy him 
therefor, he may sue for and recover the same by a 

Action lies for the re- 
covery of the same. Bpeclal actiou of the case* with costs of suit, in any court 

proper to try the same. 

XII. Proceedings in case such fences are destroyed 
by accident. 

And whereas it often happens that fences around ge- 
^^' neral and common fields are blown down, carried away, 

or otherwise destroyed by sudden floods or tempests, 
and it is necessary the same should be immediately re- 
paired, to prevent the destruction of the grain and crops 
growing therein, the same statute has therefore further 
provided as follows. 

That whenever any such fence shall be suddenly 
blown down, carried away, or destroyed, and the crops 
of grain or grass therein growing, shall be thereby ex- 
posed to be immediately destroyed, the occupant or 
freeholder of the same, to whom the same fence belong- 
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ti to repair, shall iminediateljr repair the same ; anid 

ID case of neglect for the space of twenty-four hours after mediately repai 



notice given him thereof, by any fence-viewer as afore* ineueofiwgieettiie 
said, it shall and may be lawful for^uiy freeholder or oc* SouSethe expeue 

. ofrepairinff. 

cupier of any lands in such fields, to set up and sumciento 
ly repair such fence ; and when the- same shall be com" 
pleted and adjudged sufficient by two fence-viewers, or 
more, as aforesaid, and the value thereof, together with 
the fence-viewers fees, ascertained in writing, as afore- ' 

said, the person who shall set up or rep^r the same, 
shall have right to demand and receive of the occupier^ 
lessor, or freeholder of the land, who ought to make up 
and repair such fence, at his election, double the sum 
thus ascertained, as aforesaid, for the expense of setting 
up, repairing, surveying, and viewing the same ; and in 
case of neglect or refusal to make payment thereof, 
for the space of one month, as aforesaid, after demand 
made of the person against Avhom he shall make his elec- 
tion, to receive the same, he may sue for and recover the 
same, with costs of suit, in manner as is before directed, very of the same. 

XIII. Proceedings where three or more proprietors 
are desirous of a partition into two or more fields. 

By statute it is enacted, that when any three or more 

^ ^ ' Sttt. 1785, C. 5S, s. 13.^ 

of the owners or proprietors of lots, in any common or 
general field, lying within one general fence or inclosure, 
shall make application, in writing, under their hands to 

'^'^ '^ Applicttion to th^ 

the proprietors of such field, (at any meeting legally P">i*ri^io"»««iheir 
warned for that purpose,) to have the lots or shares of 
the owners or proprietors so applying, or theirs with 
other lots or shares (taken together) to make one entire 
field, to be separated from the rest by one common fence, 
and to be improved as a distinct and separate, but com- 
mon field ; in such case, if the proprietors who have the 
greater part of the interest among those who are present SI'*'bl?,Sjy*****^ 
at such meeting, shall withhold or refuse their assent to '«"*®"'- 
such division or partition, it shall and may be lawful for 



Aeceptaiiee of their 
retum. 
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the justices of the court of general sessions of the peace 
Thewaiontempow- ^^^ ^^® *^^ countf, upoD application made to tfaenii to 
^^%°ii£ri^S?' appoint a committee of five freeholders within the said 
'"*'''*"* counter (under oath) to make the partition prayed for, if 

it shall appear to such committee to be expedient, and to 
assign to each field its part or proportion of the division* 
wl fence in consequence of such partition, to be madci 
kept up and maintained by the proprietors of the respec- 
Coramtttee'sietam. ^^^ common fields; and the retum being made under 

the hand of the major part of the committee, and accept* 
ed by the said court of sessions, the fields so* separated 
shall be considered as distinct and separate common 
fields, and the owners or proprietors of each field a dis- 
tinct and separate propriety, as fully to all intents and 

« 

purposes whatsoever, as the owners or proprietors of such 

general field were considered before such partidon was 

Committee not to be Hiade. Provided, that no order for partition be made, or 

proj^ton^le been committee appointed, until the rest of the 'proprietors 

have been duly notified of such application, and oppor- 
tunity given them to make their objections thereunto; 
which notice shall be given by serving the clerk of such 
proprietors with a copy of such written application, thirty 
days at least, before such order or appointment be made ; 
Committee diracted ^"^ ovcry Committee that shall be appointed and em- 

ployed as aforesaid, shall make return of their doingSf in 
writing, under their hands, unto the said court, as soon 
after as may be, for acceptance and confirmation, and the 
proprietors whose interest shall be so set off, as well as 
the remaining proprietors, shall have and enjoy all the 
powers and privileges, which the proprietors of general 
fields are by law vested with. 



Wirtt notice is re- 
quired. 



to make return of 
their doinga. 



Proprietors retain 
their former pn- , 
Tiieges. 
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Notice to the adverte^arty, vben a depatitiott is to be taken. 

——88. To if inthetamty^ [addUmi] 

Greeting. 
Whereas a. B. of in tbe county of [addition] has 

requested me to take the deposition of of in the county of 
[addition] to be used in an action of pending between 

youandthessKlA.fi. and the house of in and the day of 
in the year of our Lord at of the clock in the noon 
are appointed the time and place for the said deponent to testify / 

what he knows relating to the said action ; you are hereby notified 
that you may then and there be present, and put such interroga* 
tories as you may think fit. Giren under my hand and seal, at 
on the day of in the year of our Lord 

Justice of the Peace. 

N**. XI. iNi. XL 

Sumtnons to the deponent^ vshote deposition is requested to be taien, 

—— 88. To of in tht county of [^addttion"] 

Greeting, 
WHEREAS A. B. of in the county of [addition] has 

requested me to take your deposition, to be used in an action now Formofrommontte 
pending between him and and the house of in and the *epon«»*- 

day of in the year of our Lord at of the clock in 

the noon are appointed the time and place for taking the same 
deposition : you are hereby required, in the name of the common- 
wealth of Massachusetts^ Uien and there to appear to testify what 
you know relating to the said action. Hereof fail not. Given under 
my hand and seal at the day of in tlie year of our 

Lord Justice of the Peace. 

Nos. XII. and XIII. 

, CerHficate of Deposition. No. XIi. and xili.^ 

— ss. 

ON the day of in the year of our Lord the aforesaid 
deponent was examined, and cautioned, and sworn (or affirmed) Form of oeitificate ^ 
agreeable to law, to the deposition aforesaid by him subscribed^ <^P^<i<>°* 
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taken at the request of and to be used in an action of now 
pending between him and before [A«re name the Court, yiutice, 
IteferecM or Arbitrators] and the adverse party was, or was not pre- 
sent (as the case may be) or living^ more Uian twenty miles froia 
the place of caption, was not notified, the said deponent living 
more than thirty miles from the place of trial, or being about to gt> 
out of the commonwealth, and not to return in time for the trial, 
or being bound on a voyage to sea, or being so sick, or being so in- 
firm, or being so aged as to be unable tp travd and attend at the 
trial, is the cause of taking this deposition. 

Justice of the Peace. 



Ha I. 



NO. I. 

Certificate of election of Repreteniatroet to the General Court, 



Ceitiftcate ofKtum. 



COMMONWEALTH OF MASSACHUSETTS. 

County of 
PURSUANT to a law of this commonwealth, (the freeholders 
and other inhabitants of the town of qualified according to the 
constitution, having been duly convened in town-meeting, on the 
day of jfajf current, for the choice of representatives to the 
legislatureof this commonwealth, did then and there elect A. B. 
being an inhabitant of said town, to represent them in the general 
court, to be convened' and holden on the last Wednesday of the 
same month. Dated at the day of in the year of our 
Lord and in the year of the independence of the Unit^Ml 

States. 

Selectmen of 

The person chosen as aforesaid was notified thereof, and sum- 
moned to attend, by me , Constable of 



Seventeen districts 
formed. 



No.lL N*'. II. 

An Act dividing the comnumwealtb into aeoenteen dittriet9,for the choice 
]Ww!S!*' **** '"*** qfrepretentativea in the congrett of the United Stata, and prescribing 
* the mode of election. 

Sect. 1. BE it enacted by the senate and house of representatives, 
in general court assembled, cmd by the authority of the same. That this" 
commonwealth be, and it hereby is divided into seventeen districts, 
as in this act defined and described, for the purpose of choosing 
representatives to represent this common*wea1th in the congress of 
the United States, after the present congress ; in each of which 
districts one representative, being an inhabitant of the district 
for which he shall be elected, shall be shosen in the manner here- 
inafter prescribed. 

Sect. 2. Be it further enacted. That the sud seventeen dis'tricts 
shall be formed and limited in manner following, viz. 

The towns in the county of Suffolk, together with the towns of 
Charlestown, Medford and Maiden, in the county of Middlesex, 
shall constitute one district, to be called Suffolk District, 

The towns of Lynn, Lynnfield, Salem, Marblehead, Danvers, 
Beverly, Manchester, Wenham and Gloucester, in the county of 
Essex, shall constitute one district, to be cjiled Essex South 
District. 



Suffolk district. 
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The towns and diBtricts in the county of Essex, ndt included in 
Essex South District, shall, together with the town of Heading, in Enex N. Dbtrict. 
the county of Middlesex, constitute one district, to be called £t9€x 
North Diarict, 

The towns and districts in the county of Middlesex, excepting ^y^u— - nutriet. 
the town of Reading, and excepting also those towns which are in iMmet. 

this act included in ijuffolk and Norfolk districts, respectively, shall 
constitute one district, to be called Middlesex District, 

The towns of Ware, Belchertown, Granby, South Hadley, Had- 
ley, Northampton, Westhampton, Norwich, Worthington, and i]iimpthireS.pir 
Middlefield, in the county of Hampshire, together with the towns ^«<* '' 

and districts in the same county lying southerly of the above-nam- 
ed towns, shall constitute one district, to be called Hampibire 
South District. ^ 

The town« and districts in the county of Hampshire, not includ- 
ed in the, last named district, shall constitute one district, to be »u»pAweN.DU- 
called Hampshire North Districts 

The towns and districts in the county of Plymouth, shall consti- 
tute one district, to be called Plymouth District. Plymouth Dtoiet. 

The towns and districts in the counties of Barnstable, Dukes' 
county and Nantucket, together with the town of New-Bedford, Btnmable Dbtrict. 
in the county of Bristol, shall constitute one district, to be called 
Bamstetble District. 

The towns and districts in the county of Bristol, excepting the . . 

town of New-Bedford, shall constitute one district, to be called ""^**' ^"*™*' 
Bristol District. 

The towns of New-Braintree> Spencer, Leicester, Worcester, 
Shrewsbury, ^lorthborough and Southborough, in the county of WoicetterS.Dtstriet. 
Worcester, together with th& towns and districts in the same 
county lying southerly of the above-named towns, shall constitute 
one district, to be called Worcester South District. « 

The towns and districts in the county of Worcester, not includ- 
ed in the last named district, shall constitute one district, to be WorterterN, Dbuict 
called Worcester North District, 

The towns, districts and plantations in the county of Berkshire, 
shall consUtute one district, to be caUed Berkshire District. Bericihire District. 

-The towns, and districts in the county of Norfolk, together with „-».-,. . 
the towns of Newton, Natick, Sherburne, Hopkinton and Hollis- k®"**"*^**- 
ton, in the county of Middlesex, shall constitute one district, to be 
called Norfolk District.^ 

The towns, districts and plantations in the county of York, shall y«a n- # • ♦ 
constitute one district, to be called Tork District. "^ ^"^^""^ 

The towns, districts and plantations in the county of Cumberland, cmnberiaod District 
shall constitute one district, to be called Cum/ferland District. 

The towns, districts and plantations in the county of Lincoln, . 
together with the towns of Islesborough, Vinalhaven, Prospect, ^'"'^®'° ^*'^*^'' 
Northport, Ducktrap, Belfast, and Deer-Isle, in the county of Han- 
cock, shall constitute one district, to be called Lincoln District. 

The towns, districts and plantations in the counties of Kenne- 
beck, Hancock and Washington, excepting those towns in the Kennefaeck District, 
county of Hancock, included in Lincoln District, shallconstitute 
9ne district, to be called Kenntbeck District. 

Sect. 3. Be it further enacted. That the selectmen of the seve- 
ral towns and districts within this commonwealth, shall, in manner 
as the law directs for calling town -meetings, cause the inhabitants 
of tlieir respective /towns and districts, duly qualified to vote for 
representatives in the general court of this commonwealth, to as- 
semble on the first Monday of November, biennially, beginning in gj^tj^jn to beheld in 
November next, to give in their votes f«r their respective represen- Noyember.inennhiiiy. 
VOL. II. 24 
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tative, to the selectmen who tball preside at laid meeting^ ; and 
the selectmen, or the major part of them, ahall, in open town 
meethif^, sort and count the votes, and shall form a list 6f the 
names of the persons voted for, with the number of vot0i ibr eaeh 
person written in vtcrtU at length against his name, and the town 
clerk shall make a record thereof; and the selectmen shalf, in 
mich meeting, make public deelaratioA of the persons voted for^ 
and of the number of votes they respectively have, imA shall, in 
open town-meeting, seal up the said list, certified by the select- 
men, and express upon the outside of the said list the district in 
which the votes were given ) and shall transmit the s«roe wkhMi: 
^|jj^f«*«t»«*ns fourteen days next after such meeting, to the secretary of tihe 
^ ^ ^' commonwealth, or to the aheriiT of the county in which suck town 

or district lies, who shall transmit the same to the secretary of the 
commonwealth, within forty days next after the time of h(^dim|f 
such meeting ; and the seetetary shall lav the same before the 

governor and council ; and in case of an election for any district 
y a majority of the votes returned from such district, the gover- 
nor shall forthwith transmit to the person so chosen, a eertificstte oF 
SrSoSe!****^^^ such choice, ngned by the governor, and oountersigned by Ae 

secretary. And the selectmen of such towns and Attricts as lie 
within any county in which there may be no sheriff, shall return 
such lists to the secretary's office within the same term of time as 
sheriffs are required to do. 

Sect. 4. Jle itjurtker waeted, Thot in case no person sbmll 
be chosen by a majority of all the votes returned from any district* 
the governor shall cause precepts to issue to the selectmen of the 
several towns and districts within such district, directing and re- 
quiring such selectmen to cause the inhabitants of Uieir respective 
towns and districts, quaHfied as aforesud, to assemble a* afore- 
said, on a day in such praeept to be appointed, to give in their 
votes for a representative in congress aa aforesaid ; wiiich precept 
shall be accompanied with a ust of persons voted for, in such 
district, shewing the number of voles for each person acconl- 
ing to the first return ; and the saime proceedings shall be bad 
thereon, in aH respects, as before directed in this act ; and the se- 
lectmen shall make return to the secretary of the coranMn- 
wealtb, or to the sheriff^ in manner as aforesaid, within fourteen 
days next after the time of holding such meetings ; and the shenf? 
shall make return thereof into the secretary's oftoe on or before 
such day as the governor shall appoint in such precept ; and the 
selectmen of such towns and districts as lie within any county in 
which there may be no sheriff, shall return such lists to the secre- 
tary's office within the same term of time as sheriffs are required 
to do. And the secretary shall lay the lists, so returned to his 
office, before the governor and council, and the governor shall> 
cause the person or persons who shall be chosen aa aforesaid, to be 
served with a certificate thereof, as aforesaid ; and like proceed- 
ings shall be agun had, ii^ case any district shall fail of completing, 
the choice of its representative ; and the governor shall issue his* 
precept accordingly, to the selectmen of those towns and districts, 
of such districts, wherein the choice of representatives shall not 
have been made ; and like proceedings shall be had' as often as 
occasion may require. 

Sect. 5. Be it further enacted^ That whenever any vacancies sbidf 
happen in the representation of this commonwealth in the congress 
of the United States, tiie gY>vemor shaU cause precepts to issue to 
the selectmen of the several towns and districts within any dis- 
trict in which such vacancy may hi^en, directing and requiring' 
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them to cause the inhabitants of their respective tpwns and die* 
tricts to assemble on a day in such precept to be appointed, to give 
in their votes for a representative to supply sucli vacancy ; and 
like proceedings shall« from time to time, in all respects be had as 
9re herein before provided. 

Sect. 6. £e it further enacted. That it shall be the duty of the 
sheriffs of the several counties of the commonwealth, on receiving pl^c"msTaifd"Ki^ 
copies of this act, or any precept from the governor for the pur- £«. 
pose herein mentioned, to transmit the same seasonably to the se- 
lectmen of the several towns and districts, and to the assessors of 
the several districts and plantations where there may be no select- 
men, within their respective counties, to whom such copies or 
precepts may be respectively directed. And the several sheriffs 
iBhall, for the said service, be entitled to receive out of the treasury 
of this commonwealth J[/()' cftat for each of the copies and of the 
precepts so by them distributed to the selectmen of the towns and 
districts, and to the assessors of the districts and plantations in 
their counties, where there may be no selectmen : Provided inrw- 
inter. That no sheriff^ who. shall neglect seasonably to transmit all 
and every of the copies and precepts hy him received in manner 
aforesaid, shall be entitled to any compensation for distiibuting 
any of Isuch copies or precepts. And for returning the votes as . ^ 
aforesaid, each slieriff shall be entitled to receive twenty eente per vou-s!*^ ^e^wrn'OB 
mile, computing from the place of abode of each sheriff to the 
secretary's office. And in either case* the sheriffs shall present 
jtheir accounts to the committee on accounts for examination and 
allowance. 

Sect. 7. Be it further aiaeted. That any sheriff, who shall neglect 
to perform the duties which by this act he is directed to perform, or^"'il?tmanVm Iw^ 
shall, for each neglect* iforfeit and pay the sum of twa thousand dol- hlg*h^s^duty iici^fm^ * 
Icvt, to be recovered by an action of debt in the name and to the 
use of the commonwealth. And for any such neglect of any she- 
riff, it shall be the duty of th^ attorney-general and of the solicitor- 
general to prosecute within One year thereafter. And if any select- 
men shall neglect to perform any of the duties which by. this act 
they are required to perform, each selectman, so neglecting, shall 
forfeit and pay a sum not exceeding tmio hundred dollars, nor less 
than thirty dollars, to be recovered by an action of debt or on the 
case, one moiety thereof to the prosecutor, and the other moiety 
thereof to the use of the commonwealth. 

Sect. 8. Be it further enacted. That the assessors of those dis- Assessors or districts 
tricts and plantations where there may be no selectmen, shall have empowered, stc. 
the same powers and perform the same duties, for the purposes of 
this act, as are herein g^ven to, or required of selectmen, and shall 
incur like penalties in case of neglect. 

Sect. 9. Be it further enacted. That this act shall be construed to 
extend to those plantations only which shall choose assessors to 
assess the public taxes which shall be set to such plantations in the 
tax act next preceding the several elections. 

Sect. 10. Jnd he it further enacted. That this act, until a new ap- jj„j^tion of this tct. 
portionment of representatives among the seversU states shall be • 
made, and for tlie purpose of supplying any vacancy or vacancies 
which may happen in the representation of this commonwealth in 
the congress of the United States which shall make such appor- 
tionment* shall continue and be in full force. 

[This act pasted March 10, 1803.] 
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N«. in. 

An act to filter and amend an act^ entitled, "An act dividing the cprnt 
monwealth into seventeen districts, for the choice of representatives in 
the congress of the United States, and prescribing the mode o/*-e/ec- 
tion,** passed the tenth d<^ of March, one thousand eight hundred and 
two. 

Sect. 1. Be it enacted by the Senate and House of Refresentativetp 
in General Court ^assembled, and by the authority (ftbe same. That if, 
after a second trial, no person shall be chosen by a majority of all 
the votes returned from any district in the manner prescribed by 
the act passed.on the tenth day of March, one thousand eig^ht hun- 
dred and two, entitled, " An act dividing' the commonwealth into 
seventeen districts for the choice of representatives in the congress 
of the United States, and prescribing the mode of election," the 
governor shall cause precepts to issue to the selectmen of the se-^ 
Teral towns and districts within such district, directing and requir- 
ing such selectmen to cause the inhabitants of their respective 
towns and districts, legally qualified, to assemble on a day in such, 
precept to be appointed, to give in their votes for one of the two 
persons having, the highest number of votes upon the second return, 
to serve as the representative of the said district, in the congress 
of the United States ; and if, upon the second return, three or 
more candidates shall have an equal number of votes, and all stand, 
highest on the list, the votes, at the third trial, shall be given ia 
for one of the sud highest candidates ; and if, upon the second re- 
turn, two or more persons standing on the list next to the highest 
candidate, shall have an equal number of votes, then the votes at 
the third trial shall be given in, either for the said highest candi- 
date, or for one of the said persons standing next highest on the 
list. And the precepts issued as aforesaid, shall be accompanied 
with the names of the persons to be voted for at the third trial, 
and the number of votes given in for each of them at the second 
return. And the selectmen shall, in open town-meeting, sort and 
count the votes given in for each of said persons, and shall make 
public declaration of the number of votes given in for them respec- 
tively ; and the town clerk shall record the -same : And the select- 
men shall make return thereof to the secretary of the common- 
wealtii, or to the sheriff, in manner ^ prescribed for the first re- 
turn,^ within fourteen days next after the time of holding such 
meetings ; and the sheriftshall make return thereof into the secre- 
tary -s otfice, on or before such day as the governor shall appoint in 
such precept ; and the selectmen of such towns and districts as lie 
within any county in which there niay be no sheriff, shall return 
Bitch lists to the secretary's office within the same term pf time as 
sheriffs are required to do. And the secretary shall lay the lists, 
so returned to his office, before tlie gt)vemor and council ; and the 
person who shall then have the gfreatest number of votes, so re- 
turned for the persons to be voted for at such third trial, shall be 
duly elected to represent the said district in congress ; and the 
governor shall cause the person so elected to be served with a cer- 
tificate thereof, signed by the governor and countersigned by the 
secretary. And tlie same proceedings as are herein above direct- 
ed, shall be had in case no choice by a majority of all the votes re- 
turned, shall be made at the first trial to supply vacancies in the 
representation of Uiis commonwealth in congress, according to the 
directions in the fifUi section of the sai4 act to which tliis' is ^i^ 
OTendmpnt, 
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Sect. 2. And be itjurtber enacted^ That if either of the persons to 
be voted for upon the third trial should die, or dedline being' elect- Case of death, or de- 
«d, or be otherwise disqualified, then the governor shall cause ^jjjjjjg^^ '^"^ " ■ 
precepts to issue as directed in the third section of the act to 
which this is an amendment, in cases of a new election ; and if no 
person shall be chosep by a majority of all the votes returned, the 
same proceedings shall be had as are herein before directed. 

S^CT. 3.- And.be itfurtker enacted^ That if, upon the returns* of 
the third trial as aforesaid, the persons returned, or the two high- 
est of them, shall have an equal number of votes, the governor Further proTiiion m 
shall again cause like precepts to issue, and the proceedings herein ^ofvcJesTS? two"*^ 
before directed shall be repeated until one of the said persons to candidates. 
Jbe voted for at the third trial, shall have a majority of the votes so 
returned. 

Sect. 4. And be it further enacted. That so much of the fourth and 
fifth sections of the said act to which this is an amendment, as is Part^fufbrmeract 
|Kere|n difTerently provided for, shall be,, and is hereby repealed, repealed.* 

{ Thu act pafsed June 18, 1802.] 
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